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H E Hiſtory which I now preſume to offer 

to the profeſſion of the law, is an attempt 
to inveſtigate and diſcover the firſt principles of 
that complicated ſyſtem which we are oy diſ- 
culling. 25 
Ix has happened to the law as to other produc- 
tions of human invention, particutarly thoſe Which 
are cloſely connected with che tranfactions of 


mankind, that a ſeries of years has gradually! 
wrought ſuch changes, as to render many parts! 


of it obſolete; ſo that the juriſprudence of 


one age has become the object of mere hiſtorie 
remembrance in another. Of the numerous 
volumes that compoſe a lawyer's library, how 


many are conſigned to oblivion by the revolu- 
tions in opinions and practice; and what a ſmall 


part of thoſe which are ſtill conſidered as in ufe, - 
is neceſſary for the purpoſes of common buſineſs! 
Notwithſtanding, therefore, the multitude of 
books, the reſearches of a lawyer are confined 
to writers of a certain period. According to the 


preſent courſe of ſtudy, very few indeed look 


further than Coke and Plowden, Upon the ſame 


ſcale of inquiry, the Year-Books are confidered 
rather in the light of antiquities; and Glanville, 
Brolin and Fleta, * as no longer a part of our law. 
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becomes curious and uſeful. But, notwith- 
ſtanding the inquiſitive ſpirit of the preſent age 


have nothing of this kind upon our law, except 
SIR MATTHEW HALE's Hiſtory of the Common 
ſcript at the beginning of the preſent cen- 
and in a popular way, examined the progreſs of 


periods ; ſuch as thoſe of Bacon, Sullivan, Dak- 


ther be increaſed nor diminiſhed by any thing 


therefore freely obſerve, that it is only an imper- 


touched. In ſhort, the early period to which 


give a taſte of what a hiſtory of the law 


ſmaller compaſs, has given a plan of a much 


1 TS 


Ir is in ſuch a ſtate of our juriſprudence that 
a hiſtory of the cauſes and ſteps by which theſe 
revolutions in legal learning have been effected, 


has given birth to hiſtories of various ſciences, we 


Low, publiſhed from a poſthumous manu- 


tury. There have not, however, been wanting 
hiſtorical diſcourſes, which have incidentally, 


certain branches of the law, and during certain 


rmple, Henry, and others. 
Six MaTTaew HaLE, as a writer upon En- 
gli law, poſſeſſes a reputation which can nei- 


that may be ſaid of his Hiſtory. We may 


fect ſketch, containing nothing very important 
nor very new. What ſeemed moſt to be expected, 
namely, an account of the changes made in the 
rules and maxims of the law, is very lightly 


this work 1s confined, and the curſory way in 
which that period is treated, ſcarcely ſerve to 


might be. 
Sis WIV IAM Bracksroxz, though it in a 


better. 


et 
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better hiſtory than the former; and if the one excit- 
ed a wiſh for ſomething more complete, the other 
ſeems to have traced out a ſcheme upon which 
it might be executed. It was the chapter at the 
end of the Commentaries which perſuaded me of 


the utility of ſuch a work, if filled up with ſome 


minuteneſs upon the outline there drawn. It 


' ſeemed, that after a peruſal of that excellent 
performance, the ſtudent's curioſity is naturally 


led to enquire further into the origin of the law, 
with its progreſs to the ſtate at which it is now 


arrived. 


Taz plan on which I have purſued this at- 
tempt at a Hiſtory of our Law, is wholly new. 
1 found that modern writers, in diſcourſing of 
the ancient law, were too apt to ſpeak in modern 
terms, and generally with a reference to ſome mo- 


dern uſage. Hence it followed, that what they 


adduced was too often diftorted and miſrepre- 


ſented, with a view of diſplaying, and account- 
ing for, certain coincidences in the law at different 


periods. As this had a tendency to produce very 
great miſtakes, it appeared to me, that, in or- 
der to have 2 right conception of our old juriſ- 


prudence, it would be neceſſary to forget for a 


while every alteration which had been made 


ſince, to enter upon it with a mind wholly un- 
_ prejudiced, and to peruſe it with the ſame atten- 


tion that is beſtowed on a ſyſtem of modern 
law. The law of the time would then be learned 
in the language of the time, untinctured with new 


opinions; z and when that was clearly underſtood, 


23 | the 


* Y "OT "+04 4 o : . 
— 7 Jn . — ⏑8—¶ m 


— 


5 
: 
0 
: . 
9 
4 
's 
£5 
144 
1 
1 
* 
A 
* 
84 \ 
R$ 
N 
. 
5 
4 
. 
TJ 
: 
tf 
* 
77 
1 


* 
. * 1 
* * —— — Eꝶà64ů 
* 


vi r N E T 


the alterations made therein in ſubſequent pe- 


riods might be deduced, and exhibited to the 


mind of a modern juriſt in the true colours in 
vhich they appeared to perſons who lived in thoſe 
reſpective periods. Upon the ſame reaſoning, it 
appeared to me, that if our ſtatutes, and the in- 
terpretation of them, with the variations that have 
happened in the maxims, rules, and doctrines of 
rhe law, were preſented to the reader i in the order 


in which they ſucceſhvely originated; ſuch a 


hiſtory, from the beginning of our earlieſt memo- 
rials down to the preſent time, would not only | 
convey a juſt and complete account of our whole 
law as it ſtands at this day, but place many parts 
of i it in a new and more advantageous light, than 


could be derived from any inſtitutional ſyſtem ; 


in proportion as an arrangement conformable 


with the nature of the ſubject, ſurpaſſes one that 
is merely artificial, 


Tx following volumes are written upon this 
idea; and being, in that view, an introductory 
work, they will, I truſt, be as intelligible toa perſon 


unacquainted with law-books, as to thoſe of the pro- 


feſſion, It was partly wich this defign that I have 


contented myſelf with a fimple narrative, making 


few alluſions to what the law became in later 

times, but leaving that to be mentioned in its pro- 
per place. Many inferences and diſcuſſions which 

ſeem to be ſuggeſted by our ancient laws have 


not entirely elcaped me; but are reſerved for a 


place to which, agreeably with the plan of this 
Hiſtory, I thought them better adapted, Every 
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one who looks into our old law, feels a ſtrong 
propenfity for remarking on the changes it 
has fince undergone ;z but when the ſeveral ſteps 
which led to thoſe changes are traced in a con- 
tinued narrative down to the preſent time, ſuch 
obſervations would be premature, unneceſſary, 
and irkſome. 

My object being juriſprudence, and not anti- 
quities, I have confined my reſearches to certain 
printed books of eſlablithed reputation and autho- 


| rity, where alone I could hope to find the juridical 


biſtory of the times in which they were written, It 
may not, perhaps, be unſatisfaQory to the reader, 
who knows what reſpect 1s due to the venerable 
remains of our ancient law, to be told, that the 


| whole of GLanviLLE, and what ſeemed to be 


the moſt intereſting part of BxacTox, is incorpo- 
rated into this work. | 
A FEw obſervations may be neceflary to 


prevent the reader heing diſappointed in that 


part of the following work which treats of 
the ſtatutes. The old ſtatutes have long been 


_ conſidered in a remote point of view; being 


rarely taken into the courſe of a ſtudent's read- 
ing, but referred to as occaſion requires, and 
are then underſtood by the help of notes and 
commentaries. It might be expected, that a 
Hiſtory of the Law ſhould furniſh more notes 
and more commentaries upon this ſubject, as the 
only known means of illuſtration: on the con- 
trary, the laws of Henry III. and Edward I. are 
here very little more than clearly ſtated, in a lan- 
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that nothing further was requifite on this ſubject. 


the opinions and principles that were founded on 


them would not only exceed the plan of the work, 


of the Hiſtory. 


guage ſomewhat more readable, if 1 may uſe the 

expreſſion, than that of the Statute-Book. 
Wuar was before ſaid upon the general de- 

ſign of the work, will, I hope, ſatisfy the reader 


As an account of the revolutions in our law an- 
tecedent to the making of thoſe ſtatures, muſt, all 
together, contain an account of the law as 1t ſtood | 
when they were made, it follows, that the reader 
enters upon them with a previous information, 
which will enable him tocomprehend their import, 
on the bare ſtatement of their contents. As to 


thoſe ſtatutes in after-ages, to take any notice of 


but very often anticipate the materials which 
are to contribute towards the ſubſequent nk 


Tux text of our old ſtatutes was tranſlated 
in the time of Henry VIII. The ear of a lawyer, 
by long uſe and frequent quotation, has been 
fo familiarized to the language of this tran- 
lation, | that it has obtained in ſome meaſure 
the credit of an original. Conformably with the 
general deference paid to this tranſlation, I have 
moſtly followed the words of it, except where I 
found it deviated from the text, or the matter re- 
quired to be treated more Ts or more Para 
ny. * | | 
Tux is one point of juridical hiſtory which 
has been greatly miſconceived by many. It has 
been apprehended, that much light might be 
tarown on our ſtatutes by the civil hiſtory of the 
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times in which they were made; but it will be. 


Sol found, on enquiry, that theſe expectations are 
rarely ſatisfied. The lay-hiſtorians, like the body 
of the people, were as unconcerned in the great 


revolutions of legal learning in thoſe days, as in 
)urs : and we now ſee a ſtatute for encloſing a 
common, or erecting a work-houſe, make no 
{mall figure in the debates of parliament ; while 


an act for the amendment of the law, in the moſt 


material inſtances, ſlides through in ſilence. Yet 
the latter would become an important fact to the 


juridical hiſtorian, while the former was paſſed 


by unnoticed. I believe little is to be acquired 


by travelling out of the record; I mean, out of 


the ſtatutes and year- books, the parliament rolls, 
and law-tracts. „ 3 

Tae following Hiſtory to the end of Edward I. 
was publiſhed in one volume in quarto, in March 


1783; the remainder, as far as the end of 


Henry VII. in March 1784. Theſe two volumes 
have undergone a reviſion, and have received 


| ſome conſiderable additions. I have alſo ſub- 


joined the reigns of Henry VIII. Edward VI. 


and queen Mary, or, as it is more properly ſtiled 


by lawyers, Philipand Mary. This brings us 


to the cloſe of that period, which appears to be 


almoſt wholly abandoned to the reſearches of the 


_ juridical hiſtorian. We have paſſed the times of 


the Year-Books, and of their appendages, F itzher- 
bert and Brooke, the manuals of practicers in 


former times: we have even touched on thoſe 
materials, to which the praQicers of the preſent 
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day do not diſdain to owe obligations. Dyer and 
Plotoden ſtand among the earlieſt of thoſe autho- 
rities that are vouched in Bacon, in Viner, and in 
Comyns, who rarely refer to any antecedent to the 
reign of Elizabeth, : 
Ar this juncture in our legal annals, between 
the law of former days and that of the pre- 
ſent, we may be permitted to pauſe for a while. 
A new order of things ſeems to commence with 
the reign of Elizabeth, which ſtrikes the imagi- 
nation as a favourable point of time for re- 
ſuming this hiſtorical enquiry afreſh. 
In purſuing the changes in our laws thus far, 
it is hoped, that if nothing is added to the ſtock 


of protethonal information, ſomething is done 
towards giving it ſuch illuſtration and novelty 


as may aſſiſt the early enquiries of the ſtudent. 
The inveſtigation here made into the. origin of 
Engliſh tenures, the law of real property, the na- 


ture of writs, and the ancient and more ſimple _ 


practice of real actions, may, perhaps, facilitate 
the ſtudent's paſſage from Blacꝶſtones Commen- 
taries to Cote upon Littleton, and better quality 
him to confider the many points of ancient law 
which a are diſcuſſed 1 in that learned work. 
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The Laws of the Saxons —T hainland and Reveland #7 reemen | 


— Slaves — The Tourn— County Court - Other inferior 
Curt The Wittenagemate—Nature of Landed Property 
—ZZtthed of Conveyance—Decennaries—Criminal Law— 
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pilation made by Edward the Confeſſor— Saxon Laws. 


AHE Law of England is conſtituted of acts of CHAP. I. 


_ parliament and the cuſtom of the realm; on both 


which courts of juſtice exerciſe their judgment; 


giving conſtruction and effect to the former ; and, by their 
interpretation, declaring what is and what is not the latter. 
Wt poſſeſs many of theſe acts of parliament from Magna 


Charta 9g. Hen, III. to the time of Edward III. and from 


thence in a regular ſeries to the preſent time. The ſtatutes, 
except ſome very few, enacted by the legiſlature before 
that period, are loſt ; tho*, no doubt, many of the regu- 
lations made by them, having blended themſelves with the 
cuſtom of the realm, have been received under that deno- 
mination, ſince the evidence of their parliamentary origin 
is deſtroyed, The cuſtom of the realm, or the common 
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CHAP. 1. 


SAX ONS. 


— — 


perſons and property of men, that have obtained by the 5 


the laws of the country; and, at one time, under the pre- 
fecture of that diſtinguiſhed ornament of them, Papinian. 


attend to their domeſtic ſafety, the P7#5 and Scots broke in 


unable to reſiſt the attack, at length applied to the Saxons 


HISTORY 0 F THE 


law; conſiſts of thoſe rules and maxims concerning FE 5 


tacit aſſent and uſage of the inhabitants of this country; 5 
being of the ſame force with acts of the legiſlature: the bo 
only difference between the two is this; the conſent and 5 
approbation of the people with reſpect to the one, is ſignified > 
by their immemorial uſe and practice; their approbation 
of, and conſent to the other is declared by parliament, to 
the acts of which every one 1s conſidered as virtually a party. 2 

Tn common law, like cur language, is of a various and 
motley origin; as various as the nations that have peopled 
this country in different parts and at different periods. 
Some of it is derived from the Britons, and ſome from the 
Romans, from the Saxons, the Danes, and the Normans, | 
To recount what innovations were made by the ſucceſſion 
of theſe different nations, or eſtimate what proportion of 
the cuſtoms of each go to the compoſing of our body of 
common law, would be impoſtible at this diſtance of time. 
As to a great part of this period, we have no monuments 
of antiquity to guide us in our enquiry; and the lights 
which gleam upon the other part aiford but a dim proſpect. 
Our mes can only be aſiiſted by the hiſtory of the 
revolutions effected by theſe ſeveral nations. 

CERTAIN it is, that the Romans had eſtabliſhments i in 
this iſland, more or leſs, from the time of Claudius; that they 
did not finally leave it till the year 448, A. D. and that 
during great part of that period they governed it as a Ro- 
man province, in the enjoyment of peace, and the culti- 
vation of arts. The Roman laws were adminiſtered as 


When theſe people were conſtrained to deſert Britain, and 
upon the peaceable inhabitants of the ſouthern parts; who, 
for aſſiſtance. Several tribes of Saxons landed here, and 


firſt drove the northern invaders within their own borders; 
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then turned their arms againſt the Britons themſelves; CHAP. I. 
the | _ . having forced great numbers of them into the moun- 
try; tains of Wales, ſubjected the reſt to their dominion, 
the "Wy which gradually ſubſided into ſeven independent kingdoms. 

The circumſtances of this revolution are related to be 
ol a kind differing from moſt others. The Saxons are de- 
ſcribed as a rude and bloody race; who, beyond any other 
tribe of northern people, ſet themſelves to exterminate the 
original inhabitants, and deſtroy every monument and 
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ty. 

and remains of their eſtabliſhment. In ſo general a ruin, it 
pled cannot be imagined that the cuſtoms of the native Britons, 
>ds. or the laws ingrafted upon them by the Romans, could 


| a meet with any favour. | 

Tue kingdoms of the Heptarchy were, for a time, 
- independent of each other ; ; and though a like ſtate of 
ſociety and manners prevailing in all of them muſt of 
courſe have produced the like ſpirit and principle of legiſla- 
tion in common, yet their laws muſt have been ſpecifically 


me. 
nts different. Hence grew a variety of laws among the 
rhts WE Saxons themſelves. In the reign of Alfred, the Danes, 


W who had long harraſſed the kingdom, were by ſolemn 
W treaty ſettled in Northumberland and the country of the 
8 Eaſt Angles, beſides great numbers ſcattered all over the 
realm. The Danes were after this conſidered, in ſome 


hey meaſure, as a part of the nation. They were ſuffered to 
hat enjoy their own laws within their diſtrict ; and theſe, 
No- when their own kings fat upon the Engliſh throne, per- 
lti- vaded, in ſome degree, all parts of the country. 8 


From theſe various cauſes it happened, that towards Laws of the - 
| the latter part of the Saxon times, the kingdom was go- Sans. 
verned by ſeveral different laws and local cuſtoms. The 

molt general of all theſe were the three following ; the 
Mercian Law, the Weft-Saxon Law, and the Daniſh Law. 

If any of the Britiſh or Roman cuſtoms ſtill ſubſiſted, they 

were ſunk into, and loſt in one of theſe laws; which go- 
verned the whole kingdom, and have ſince received the 
general appellation of The Common Law. 
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Tux hiſtory of this body of common law, with the 
divers alterations and improvements which its rules, its l 
principles, and its practice, have received at different 
times by acts of parliament, and by the deciſions of courts, 
we ſhall endeavour to im eitiga ate and deduce i in the follow 
ing Biftory. 5 
Tur great obſcurity in which all enquiries concerning ; 
theſe times are involy ed, renders it impoſſible to trace the 
hiſtory of laws with much certainty. For the preſent, we 5 
muſt be content, if we can collect what were the outline 
and ſtriking features of the Saxon juriſprudence in general; 
without entering into any nice diſcuſſion about the time 
and manner of the particular changes it might undergo dur- 
ing the long period before the Sade 
Ir the law of a country is circumſcribed in its extent 
by the bounds of a realm, much of its influence and ope- 
ration depends on the internal diviſions of it; and a hiſ- 
tory of the law would be incomplete without noticing the 
parts of a kingdom; ſo far, at leaſt, as the proceſs of 
legal proceeding is affected by provincial limits. 
THe diviſion of England into counties is very antient ; 
but is ſaid to have been reduced to its preſent appearance by 
Alfred. That great prince carried his ſcheme yet further; 
and ſubdivided counties into }xndreds, and hundreds again 
into tythings. This parcelling out of the kingdom into 
ſmall diſtricts, was made ſubſervient to the well-ordering 
of the police, and the due adminiſtration of juſtice ; as 
will be ſeen preſently. There was another diviſion purely 
ecclefiaſtical. Pariſhes, and even mother-churches, were 
known ſo early as the time of king Edgar, about the year 
970; for the conſecration of tythes before that time being 
arbitrary, it was ordained by a law of that king *, that 
all tythes ſhould be paid eccleſ ad quam onvochiar pertinet. 
Beſides theſe diviſions, chews was another that had refe- 
rence to the conditions under which the land of every one 
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. was poſſeſſed; a diviſion hich regarded the nature, de- 
5 cription, and incidents of landed property. On this, to- 


ent 15 5 = ether with that of countighy depended the bounds and 
rts, 5 of extent of judicature. x 
Tux lands of the Saxons were divided into thainland Thailand ang 
and roland. Land granted to the thains, or lords, was 
ing Called thailand: That over which the king's officer 
the va (called in their language ſhire-reve, ſince ſheriff y had juriſ- 
we 767 diction, was called reucland, Again, the former being 
ine 1 1 eld by charter, was otherwiſe called bocland, or bookland : 
al; Land of the other kind, being held without writing (pro- 
me ably by thoſe who remained of the firſt inhabitants of the 
ur- country) was otherwiſe called felcland; a diſtinction, 
mich, after the feudal law was eſtabliſhed, received other 
ent Hppellations of a ſimilar import. That within the juriſ- 
pe- diction of the fheriff, was then called allodial: That held 
niſ- ic! lords, ferdal. The poſſeſſors of ſuch as has ſince been 
the called allodial, were ſtiled, in the laws of thoſe times, 
of iheri; being ſubject to the king alone in his political ca- 
Wacity ; in contradiſtinction to tenants under the dominion 
nt; Mo the thains, who were called va//als, being ſubject to the 
by controul alſo of their lord, | 
er; TEE civil ſtate of the Saxons was of this kind. The 
ain whole nation conſiſted of freemen and flaves. The freemen Freemen, 


nto were divided into two orders, the nobles and the ceorls, 
ing The nobles were called thanes, and were of two kinds; 
as the ing's thanes and the leſer thanes. The diſtinction 
rely between them ſeems to be, that the former were next in 


rank to the king, and independent: the latter were depen- 


lands of their gift, for which they paid rent, ſervices, or 
attendance in war and peace. Noble deſcent or poſſeſſion 
of land were the two qualifications that raiſed a man to the 
rank of thane. The inferior rank of freemen, called ceorli, 
were chiefly employed in huſbandry ; ; ſo much fo, that a 
ceorl and a huſbandman became almoſt ſynonimous. 
Theſe perſons cultivated the farms of the nobility, for 
B 3 which 


One 


dent on the king's thanes, and ſeem to have occupied 
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It CHAP. I. which they paid rent; and they ſeem to have been remoy. | 

| 19 i 9 wy o able at pleaſure b. The next order of people, and a very 5 

— 64 ymnmnumerous body they were, was that of the ſlaves, or vil. 

| | Slaves, lains; a lower kind of ceorls*, who being part of the 5 

1 property of their lords d, were incapable of any them- 

ſelves. Theſe are the perſons who are deſcribed by Sir 

William Temple, as © a ſort of people who were in a | 

| ©« condition of downright ſervitude, uſed and employed in 2 

| | te the moſt ſervile works; and belonging, they, their chil- | 
Fi 8 5 * dren, and effects, to the lord of the ſoil, like the reſt of 

ſi | e e the ſtock or cattle upon it.“ However, the power of | 

met | lords over their ſlaves was not abſolute. If the owner 

i | beat out a ſlave's eye or teeth, the ſlave recovered his 

A liberty © : if he killed him, he paid a fine to the king f, 
"Theſe ſlaves were of two kinds, prædial and domeſtic. 

Wr ſhall next take notice of the judicature of the 

Saxons, which depended, as we before ſaid, on the divi- 

fion of land. In the thainland, the thain himſelf was the 

judge: ſo the judge of the reve-land was the reve, or 

Hire reve; whoſe great court was called the reve-mote, 

or /hire-mote, and at other times the folc-mote*®. The 

limits between the official judicature of the king's courts 

and the court belonging to the lord, were ſtrictly pre- 

ſerved: only when the lord had no court, or refuſed to do 

juſtice ; or when the conteſt was between a vaſlal of one 

and a vaſſal of another; then the ſuit was referred to the 

king's court, namely, to the reve-mote of the ſheriff, | 

 THrovcH the fherrff, earl, or ealderman (by all which 

names he was known) had properly the government of the 

county, a biſhop was always aſſociated with him in judi- 

cial matters. The biſhop and ſheriff uſed twice a-year to 

go a circuit, within a month after Eaſter, and a month after 

The tourn. Michaelmas ; ; and held the great court, called the , in 
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5 every handed in the county. This was the grand Criml- 
gnual court, in which all offences both eccleſiaſtical and 
WE On the examination of the former, the 
N i ſhop ſat as judge, and the ſheriff as coadjutor, to inflict 
temporal puniſhments : in the latter, the ſheriff was judge, 
end the biſhop his aſſiſtant, to aid his ſentences, if neceſ- 
gary, by eccleſiaſtical cenſures. 
= THe great court for civil buſineſs was the county court, County courg, 


Here the ſheriff preſided ; 


— pnmnmnmnned} 
2 SAXONS. 
civil were tried. 


"3 held once every four weeks. | 
but the /uitors of the court, as they were called, that is, the 
WErcemen or landholders of the county, were the judges ; 
5 and the ſheriff was to execute the judgment; 


A aſſiſted, if 
Need were, by the biſhop. 


Once a-year, at the Eaſter 
Wtourn or circuit, the ſheriff and biſhop were to hold alſo a 
222 of frank-pledge ; that is, to ſee that every perſon above 
welve years of age had taken the oaths of allegiance, and 
und nine freemen pledges for his peaceable demeanour. 

WW Our of the tourn were derived two inferior criminal Other inferior 
-ourts, the hundred and the leet, for the expeditious and courts, 
aſy diſtribution of juſtice, where a hundred or manor lay 

00 remote to be conveniently viſited in the courſe of the 
The hundred court was held before ſome bailiff; 

the leet before the lord of the manor's {teward, Both theſe, 
though held in the name ofa ſubject, were the king's courts. 

Out of the county court was derived an inferior court of 

civil juriſdiction, called the court baron. This was held 

from three weeks to three weeks, and was in every reſpe&t 
like the county court; only the lord, to whom this fran- 
chiſe Was granted, or his ſteward, _ preſided, inſtead of the 
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In all theſe courts, juſtice was PETTY OW near the 
homes of ſuitors with diſpatch, and without much expence. 
Beſides theſe, there was a ſuperior court, known by the 
name of the wittenagemote, which had a concurrent juriſ- The witte. 
This court fat in the king's palace, DAG 
and uſed to remove with his perſon. The judges, it is 
ſaid, were the great officers of Fes together with ſuch 
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lords as were about the court, The buſineſs of this court | 
conſiſted in cauſes where the revenue was concerned; : 
where any of the lords were charged with a crime; and in 5 
civil cauſes between them. This was the ordinary em- 
ployment of the court : befides which, offences of a very 
heinous and public nature committed even by perſons of 
inferior rank, were heard here originally; and all cauſes 
in the inferior courts might be adjourned hither, 0 on ac- 1 
count of their difficulty or importance. 
THe next object of conſideration is the nature of pro- 
perty among the Saxons: and firſt, of landed property. 
It has been a queſtion, long debated among the learned, 
whether the lands of the Saxons were ſubject to the terms 
of feudal tenure, or whether tenures with all their conſe- 
quences were introduced by William the Conqueror. It 
would hardly afford much inſtruction or amuſement at 
this time, to enter deeply into an enquiry which has 
been already fo unſucceſsfully diſcuſſed, and which has 
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Nature of land. 
ed property, 
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divided ſo many great names. 
den i, Nathaniel Bacon *, 


h 1. Inſt. 776. 
: Titles of Honour, 5 1e, 51 1. 
* Hiſt; Dic. 161. | 


! When I had entered upon this 


enquiry into the hiſtory of our law, 


I looked into the Harleian collection, 
if any thing could be there found on 


the ſubject; and there I diſcovered a 


manuſcript of ſir Roger Owen on 


d, the antiquity and excellency of the 


common laws of England.“ I con- 
ſidered this as a valuable acquiſition; 
and particularly fo, when I ſoon 
afterwards found ſevera! writers had 


ſpoken of ſuch a manuſcript, which 


they had ſeen, and which they re- 


gretted had not been made public. 


I found it mentioned ſomewhere in 


Tyrrell's Bibliotheca Politica z in the 
collection of teſtimonies prefixed to 
Wingate's edition of Britton; and, 


laſtly, in Mr. Barr:ington's Obſer. 


vations upon the more Antient Sta- 


Lord Coke h, Sel- 
fir Roger Owen!, and 


Tyrelt 


tutes; 8 ſeems to fondle. of it as 2 


work that had diſappeared, and which 
was not known to be now extant. 


There are two copies of it : one of 


them is comprized in a folio volume, 


the other fills three folios; both of 
them, particularly tae laſt, very fair 
and perfect. 

1 turned over theſe vonne in 
hopes of deriving from thence ſome 


lights to aſſiſt me in my reſearches; 
but I was diſappointed. The whole 


ſeemed to me to be written with a 


view to maintain the popular argu- 


ment of thoſe times, that our conſti- 


tution and laws were derived, not 


from the Normans, but the Saxons; 
and that the Conqueror made no 
alteration therein. As this is the great 


aim of the work, it is confined to 


the very early period of our law, 
and conſequently furniſhes very few 
hints for a an hiſtorical deduction that 

goes 
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id in Yenry Spelman 9, Dr. Brady, and fir Martin Wright”, are 4 
em- ff opinion, that feuds were firſt brought in and eſtabliſhed | 
very ) the Conqueror. After this difference of opinion, ſome | 
is of | r writers have taken a middle courſe. Blackſtone , — 
uſes | BD alrymple * „and Sullivan d, endeavour to compromiſe the | 
ac- MWiſpute, by admitting an imperfect ſyſtem of feuds to | 

| 7 ave ſubſiſted before the Conqueſt. 1 


PERH Ars the latter of theſe opinions may be neal 0 6 
e truth. A ſyſtem of policy that had prevailed over all | 
#4 arts of Europe, it is moſt probable, got footing in Eng- 
nd, inhabited by perions deſcended from the ſame com- 
on ſtock, and poſſeſſed of the country they then enjoyed 
; : inder lice circumitances with the nations on the continent. 
Nut the feudal law, in the time of our Saxon kings, was in 
Who part of Europe brought to the perfection at which it 
has 5 fterwards arrived; and in this country, ſeparated ſrom 
Sel- e world, and receiving by flow degrees a participation 
and f ſuch improvements as were made in juriſprudence on | 1 
rell 5 the continent, we are not to look for a complete ſyſtem of 14 
eucal law. At the latter part of this period, feuds on | 
he continent were very little more than in their infant 
tate; they were ſeldom granted longer than for the life 
f the grantee *. 
WirtHourT engaging in a controverſy whoſe extent and 
difficulty have eluded the greateſt learning and ſagacity, it 
will be more ſatisfactory to notice ſuch few facts as we 
really know reſpecting the landed property of the Saxons. 
We know that their lands were liable to the trinoda neceſ- 
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ith a tes; one of which was a military ſervice on foot; another, 
nſti- goes further down. I believe I have n Jus. Feud. lib. 1. tit. 7. 


not not had occaſion to quote it more Hiſt. Com. Law. 107. - 


ons; than once. P Gavel. 100. 793 
no Sir Roger Owen had acquired the 2 Glof. Feudum. I" 
r7reat reputation of a great antiquarian; he * Ten. 57. boy] b 
xd to was a particular friend of Wnitelock; Vol. ii. p. 48. = 
law, who quotes him in his Commentary t Feudal Prop. 7. "2 

few on the Parliamentary Vrit, vol. Lecture 28. 1 
that p. 208. See Barr. Obſ. Stat. p- 116. * Lib. Feud. I. tit. f. 3 
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SAXONS. 


| Method of | 


eonveyance. 


areis canſiructio; and another, pentis conſtrudtio. They i 5 


eſcheat for felony; and the landlord had a right to ſeize 3 


ing. Ingulphus ſays, conferebantur pradia nudo verbo, 


vel cornu, vel cratere, et plurima tenementa cum ſirigili, cum 
the manor of Brok per cultellum®*; and holding by the 


mon titles of tenure, However, deeds or charters were 7 
in uſe. Theſe were called generally gewrite, i. e. 


was, as has been already obſerved, called bocland; and 


called telligraphum®; the etymology of which mongrel 
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were in general hereditary; and they were partible equally 
among all the ſons. They were alienable at the pleaſure 7 
of the owner; and were deviſeable by will. They did not 5 0 
the beſt beaſt or armour of his dead tenant as a heriot. This 5 
is the principal outline of the terms on which landed pro- 
perty was poſſeſſed among the Saxons. 15 
IT ſhould ſeem that a legal transfer might be made of 
lands by certain ceremonies, without any charter or writ- | 


abfque {eripto Del chartd, tantiim cum domini gladio, vel galed, 2 


arcu, et nonnullla cum ſagittd v. Thus Edward the Con- 
feſſor granted to the monks of St. Edmund, in Suffolk, 


horn, by the ſword, by the arrow, and the like, were com- 


writings; and the particular deed by which a free eſtate 
might be conveyed was uſually called landboc, libellus de 
terra, a donation or grant of land *, The land fo paſſed 


the perſon who ſo conveyed to another was faid to gebocian 
him of it. An Anglo-Saxon charter of land has alſo been 


term ſeems to imply that the land was therein deſcribed by 
its ſituation and bounds. But this appellation was pro- 
bably adopted after the Conqueſt, as a tranſlation of the 
word /andbac. The like may be ſaid of the term cyro- 
graphum, another name by which Anglo-Saxon charters 
were known : but thoſe denoted by this name were of a 
peculiar kind; ſuch as had the word * written 


Y Hiſt. Croy. 901. Franc. 1601. 2 Mad. B 283. 
2 Mad. Form. Diſſ. pa. 1. > From tellus and g. 
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1. capital letters either at the top or bottom of the char- 
er, and cut thro? or divided by a knife s. 
BkErokk the time of Edward the Confeſſor, the aldgs 
” pas to ratify charters by ſubſigning of names accompanied 
c ich holy croſſes. This was done both by the parties and 
Pitneſſes. It is generally believed, that Edward the 
Fonfeſſor was the firſt who brought into this kingdom the 
Eulom of affixing to charters a ſeal of wax, It is ſaid, 
48 at being in Normandy, at the court of his couſin Wil- 
1 jam, he there learned ſeveral Norman cuſtoms; and 


55 7 . 
. . 


erbe, I mong others which he tranſplanted hither, was this of 
aled, 2 ling deeds with wax. Though the word /jgillum often 
cum WSccurs in charters before his time; yet ſome great an- 
on- 5 quarians (among whom is ſir Henry Spelman) have 
folk, 28 greed, that this did not mean a ſeal of wax, but was uſed 
the 9 ear for /ignum, and denoted the ſign of the croſs 
om- | X Ind other ſymbols made uſe of in thoſe times d. 

vere . TukRE is no evidence that the Saxons made any diſ- 
e. Winton between real and perſonal property: the whole 
tate ; droperty of a man was deſcribed by the general term, 
s de es; and under that denomination was ſubject to the ſame 
fed ucceſſion ab inteſtato, and might be given or diſpoſed of 
and Dy will. 

ian Ws are not to imagine that the power of diſpoſing by 
een ill was allowed without reſtriction; for we have every 
rel Neaſon to conclude, from the prevailing cuſtom of the 
by realm in the next period, that they reſtrained a man from 
ro- otally diſinheriting his children, or leaving his widow 
the without a proviſion. After ſuch duties were reaſonably 
ro- performed, the remainder of his effects were at his own 
ers diſpoſal. Conſiſtently with ſuch ſentiments, we find the 


law, with regard to the eſtates of inteſtates, delivered in 
theſe words e. Sive quis incurid, fre morte repentind fuerit 


partem 


inteſtatus mortuus, deminus tamen nullam rerum ſuarum 


« Mad. Ferm. Dill. 4. «: Ibid. viſt, 2 27. Leg, Can. c. 68. 
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CH AP. l. 


HISTORY or THE 


pariem p preter eam que jure. debetur 3 nomine ) abi! A "> . 


Maite. Perum poof effrones uxori, liberis, et cognatione pro- 
imis, pro ſuo cuique jure diſtribuantur. | 

THERE does not appear ſufficient in the monuments of 
Saxon antiquity to make us aſſured i in. what manner hy þ 


ordered the authentication of wills. It may, however, be = 


conjectured, with ſome probability, that cyrographated or | 
indented copies might be left with the alderman or ſherif | 


oi the county, or with the lord who had a court or fran- | Y 


chiſe, where, beſides the hearing of cauſes, other legal 
> 1e; 5 8 5 


proceedings, ſpiritual as well as temporal, were uſually 4h 
tranſacted. It is more clear, that in this court was made 
the diſtribution of inteſtatesꝰ effects, according to the pro- x 
_ portions above laid down. From this may be derived 


the privilege which the lords of ſome manors claim at 
this day, to have probate of wills in their manor- court, 
without the controul or interpoſition of the biſhop, 
Ar contracts for the buying or bartering of any thing 
were required to be made in the preſence of witneſſes, 
This was as much to prevent the ſale of things ſtolen, or 
improperly obtained, as to preferve the memory of con- 
tracts and obligations. A law of king Etheldred ordain- 


cd Fl that if there were no witneſſes to a contract, the 


thing bargained for ſhould be forfeited to the lord of 


| the foil, till enquiry was made about the real ownerſhip. 


r Als regulation about contracts is frequently enforced 


in tae Saxon laws ; and the beneficial conſequences 


of fuch ſtrictneſs muſt have been univerſally felt. It had 
the effect of precluding queſtions and litigations about 


matters of contracts, and keeping the law of property: 1 in 


very plain and intelligible ſtate. | 
5 the forms and circumſtances under which property 
could become a ſubject of debate in their courts, were few 
and ſimple; fo the proceedings muſt in a like degree have 
been uniform and unembarraſſed. While the objects of 
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pf the county were, no doubt, very competent judges of 
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hey | Elves were equally qualified to be their own advocates. 
be Cauſes were commenced by lodging a complaint; the ad- 


| or | niſſion of which by the officer of the court, and giving 2 
7 . 3:2 
ri day to the parties, conſtituted, perhaps, all the pracuc al 


an- nowledge of the bar. 


gal BEFORE we ſpeak of the criminal law of the Saxons, 
ally Cap et us take 2 view of that remarkable inſtitution ſo neceſ- 
ade ry towards a due exccution of it; that is, the police 
2 7 ſtabliſned by Alfred. | 1 

ved Ir is faid, that a hundred neighbouring families com- 
20 is doſed a hundred, as the name imperts; ten ſuch families 
rt : onſtituted a thing, decennary, or fribourg z over which 
Wn | officer preſided, called the head of the fribourg 8. 
cry man in the kingdom was expected to belong 
Wo ſome decennary; ald thoſe who did not, were 
Wc onſfidered in the light of offenders, or at leaſt of ſuſpect- 
ed perſons, and were accordingly put in priſon, till they 
ould get ſome one to take them in, or become pledge for 
their good behaviour. In theſe decennaries, every man 
was a ſecurity for the reſt ; pledging himſelf that all and 


* 


e matters they were to determine, and the parties them 


13 


L gal enquiry admitted of little modification, and contained CHAP. I. 
8 a 5 . 5 — — 
very little artificial learning, the freemen or landholders SYON A- 


Decennaries. 


0 very of them ſhould demean himſelf orderly, and ſtand 
e to the enquiries and awards of juſtice. It was from ſuch 
ed reciprocal engagement between the free members of a 
ON decennary, that this fort of community was commonly 
Jad called frank-pledge, If any one fled from juſtice, the 
m term of thirty-one days was given to the decennary to pro- 
wy duce the offender. If he did not then appear, the head of 
42 the fribourg was to take two principal perſons of his own 
ry decennary, and from the three neighbouring decennaries, 
ew the head and two of their members: theſe, together with 
W himſelf, making twelve, were to purge him and his decen- 
of nary from any wilfulneſs or privity, to the offender's 
; af 5 Leg. St. Edw, 20. | JF 


/ 
| 
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CHAP. I. crime or flight: and if the head of the Gibourg could nd A 


3 
8 XS XS. purge his decennary in this way, he and his decennari 
: were, of themſelves, to 5 a compenſation to the party 


Injured. | 
So great care was taken that perſons ſhould be we 
known before they were harboured, that if any one tod 
a a ſtranger in, and ſuffered him to ſtay three nights unde 
his roof, and the ſtranger afterwards committed any crime; 
the perſon ſo harbouring was confidered as having mad: 
himſelf a pledge for him, as for one of his own family; and 
was, upon the abſconding of the offender, to make amends 
to the injured perſon h. 
AN eſtabliſhment like this, contributed i more effeQuall 
tnan any other to the prevention of crimes, as well as to 
the detection of offenders. 


—_ RI RAN 3 Sy of 
. E gt nn 
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| ; | CEciminallaw. WE ſhall now take a curſory view of the 3 1 o 
|: | this people. The Saxons were particularly curious in 4 
[1 uf fixing pecuniary compenſations for injuries of all kinds, 
f 4 | without leaving it to the diſcretion of the judge to propor- 7 
1 | tion the amends to the degree of injury ſuffered. Theſe 


penalties were more or leſs, according to the time or place 
in which the wrong was committed, or the part of the 
body or member which was injured i, The cutting of 


„ = obs 7 NV 
"wg 9 
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4 an ear was puniſhed with the penalty of thirty ſhillings; 
| f i if the hearing was loft, ſixty ſhillings : ſo, ſtriking out the 
1 front tooth was puniſhed with a fine of eight ſhillings; 
15 the canine tooth, four ſhillings; the grinders ſixteen 


e 
— 


1 ſhillings *: if a common Ws was bound with chains, 
| the amends were ten ſhillings ; if beaten, twenty ſhillings; 
if hung up, thirty ſhillings l. 

In the ſame manner injuries to property v were cenerally 
175 conſidered in a criminal light; and the ſpecific amends 
to be made by the wrong doer to the injured party; were 
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. Leg. St. Edw. 27. 5 4 Leg, Inz, 6. Leg. Alf. 23- 
Leg. Alf. 40. : Leg. Alf, a 
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| " ed by law. A man who mutilated an ox's horn was CHAP. T. 
narf i pay ten-pence ; if that of a cow, then only two- — 


part - ence: a like diſtinction was made between cutting off 
ee tail of an ox or a cow”, To fight or make a brawl 
> wel 75 i the court or yard of a common perſon, was puniſhed 

tod Pith a fine of fix ſhillings ; to draw a ſword in the ſame 
inde ace „even though there was no fighting, with a fine of 
ime; £ hree ſhillings : if the party in whoſe yard this happened 
as worth fix hundred ſhillings, the amends were tre- 


* 
A 


le; and they were increaſed further, according to the 
Wircumſtances of the perſon whoſe houſe and domain were 
Wo violated . 

WA 5vSTEM of regulations framed on this principle ſeems 
: o have converted all notions of civil redreſs for injuries 
Vito a criminal inquiry; while the degree and circum- 
; tances attending the fact, both which it was out of the 
ower of legiſlation exactly to reach, made no part of 
e judicial conſideration; but the judge was to award the 

5 ame ſtated fine, in all caſes which could be brought within 

5 he letter of the legal deſcription. However, theſe penal- 
es had fo far the nature of a civil redreſs, that they were 
Niven in the way of compenſation to the injured perſon, 

THE notion of compenſation runs through the whole 
riminal law of the Anglo-Saxons; who allowed a ſum of 
noney as a recompence for every kind of crime, not ex- 
epting the taking away the life of a man. Every man's 
ife had its value, called a were, or capitis eſtimatio. This Were. 
dad been various at different periods o; in the time, there- 
ore, of king Athelſtan, a law was made to ſettle the 
zre of every order of perſons in the ſtate. The king, 
ho on this occaſion was only diſtinguiſhed as a ſuperior 
Perſonage, was rated at 30, ooo thrymſæ ?; an archbiſhop 
dr earl, at 15,000; a biſhop or ealderman, at 8, ooo; 


a Leg. Inæ, 59. | 2 P A thrymſa, according to Du 0 
a Leg. Alf. 35, | Freſne, was worth fgur-pence. 4 
Leg. Inz, 69. e | Jett 
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CHAP.T. 


SAXONS. 


according to ſuch valuation. In the caſe of the king, 
half the vere went to his relations, and half to his people, 


| were was to be divided; half to go to the king, and hall 


allow them to ſubmit to any harſher puniſhment in the firſt 
poſſible. The were was not to be remitted *; and to 
effuſion of blood, all his own. relations were, by a law 


ting him againſt the feud of the relations of the deceaſed; 


.cluded from the preſence of the king. 


loſe his hand or foot u. 


HISTORY OF THE 


belli imperator, or ſummus præfectus, at 45000 ; a prieſt of 
thane, at 2, 00; a common perſon, at 267 thrymſæ. IM 
ſeems this were was ſometimes different in different parts # 
of the country a. When any perſon was killed, the ſlayer if 


was to make compenſation to the relations of the deceaſech 


If the deceaſed was a ſtranger, or had no relations, the 


to the moſt intimate companion of the deccaſed v. 
As the manners and notions of this people vc Not 


inſtance, it was endeavoured to render this as ſevere as 


make the offender an example, as well as to prevent the 


of king Edmund t, diſcharged from the obligation of abet- 


whoſe deadly reſentment he was to ſupport alone, till he had 
paid the were. A perſon: guilty of homicide was alſo ex- 


Bur this zwere, in caſes of homicide” and the fines that 
were paid in caſes of theft of various kinds, were only to 
redeem the offender from the proper puniſhment of the 
law, which was death; and that was redeemable, not only 
by paying money, but by undergoing fome perſonal pains: 
hence it is that we hear of a great variety of corporal 
puniſhments. A perſon often charged with theft, was to 
There was alſo the pain of ba- 
niſhment and flavery * 3 and at one time it was enacted 7; 
that houſe-breaking, burning of houſes, open robbery, 
manifeſt homicide, and treaſon Ant one's lord, > hou 
1 Leg. Athelft. 3. | 15 . | 
. | u Leg. Inæ, AE 


Leg. Edm, 3. Leg. Can,.6, 
5 J Leg. Can. r.. 


n 


ENGLISH LAW. 


T nos far of puniſhments. We come now to conſider 
ee notions they had of crimes, and their nature. A per- 
74 on preſent at the death of a man was looked on as particeps 
5 rimints, and as ſuch was liable to a fine. A perſon kill- 
85 ng a thief, unleſs he purged himſelf by oath before the 
elations of the deceaſed, relating all the circumſtances of 
5 Ine fact, and that immediately, was to pay a fine . If 
. dne in hewing a tree happened to kill a man, the relations 
eere intitled to the tree, provided they took it within thirty 
: : Bays d; which was in the nature, and might perhaps be the 
rigin, of deodands. It does not appear that they made any 
iſtinction in the degrees of homicide ; except in one in- 
| ance, which deſerves particular notice ; and that is, where 


ute, being about to leave the kingdom, and afraid that the 
Ingliſh might take advantage of his abſence to oppreſs or de- 
ſtroy his own ſubjects, the Danes, procured the following 
law in order to prevent ſecret homicides: That when any 
perſon was killed, and the ſlayer had eſcaped, the perſon killed 
could be always conſidered as a Dane, unleſs proved to be 
Engliſh by his friends or relations; and in default of ſuch 
proof, that the vill ſhould pay forty marks for the Dane's 
death; and, if it could not be raiſed in the. vill, that the 
hundred ſhould pay it. This ſingular proviſion, it was 
thought, would engage every one in the prevention or pro- 
ſecution of ſuch ſecret offences ©. It was upon this ſort of 
policy that preſentments of Engl; Gery, as they were r 
wards called, were founded. 

LaxcExx, called by the Saxons fale, might have been 
committed by a child of ten years old *; but afterwards this 
crime was not imputed, unleſs the child was twelve years 


M Leg. Inæ, 33. Leg. Alf. 26. | * Leg. Confeſſ. 1 57 16. 
Leg. Inæ, 34. . Leg. Inz, 7. 
Leg. Alf, 13. | 
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he fine called murdrum was to be paid. It is ſaid, that Ca- Murder. 


Larceny. 
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ould be inexpiable crimes 3 that is, not to be redeemed by CHAP.L 
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y pecuniary compenſation, or any pain or mutilation. SAXONS. 


HISTORY OF THE 


of age e. If all the family of the offender were privy to the 
| ſealing, they were all to be made ſlaves . Where there 
was not that privity in a family, the mul& was, at one time, 
ſixty ſhillings; at another time, one hundred and twenty ” 
ſhillings s. Such regard was paid to the character of a wife, 
and the ſubjection ſhe was ſuppoſed to be under to her huſ- bY 
band, that when any thing ſtolen was found in their houſe, {Ml 
the law conſidered her as no party in the ſtcaling, unleſs i It 
were manifeſtly in her ſeparate cuſtody l. 
ThE MORE atrocious of theſe offenders, when they came 
in a body of ſeven, were called theof, or prædones; if 
more than ſeven, they conſtituted turma; if more than 
thirty-five, they were then called exercitus l. "Theſe diſtinc- 
tions ſhew in what manner theſe people carried on their de- 
predations, in the times before Alfred reformed the police. 
FaLsE ſwearing was, at firſt, only puniſhable by a fine 
of one hundred and twenty ſhillings*. Afterwards !, falſe 
ſwearers were conſidered as no leaner intitled to credit: and 
were obliged to purge themſelves, not by their own affirma- 
tion on oath, but by the ordeal: they were ſometimes ex- 
communicated. 8 
BREACHES of the peace were ſeverely puniſhed, as lead- 
ing uſually to bloodſhed and death. If a perſon fought in 
| the king's palace, his life was in the king's hands, unleſs 
he 3 it with a fine n; and particular penalties were 
inflicted on thoſe who fought in the preſence of the biſhop 
and ealderman®; or in the City or town where the biſhop 
and ealderman were then holding their court o. A law of 
king Edmund's was ſo ſevere b, that if any « one attacked 
another in his houſe, or broke the peace there, he was to 
forfeit every thing, and his life was ta be at the king's diſ- 
poſal. T he great occaſion of violent breaches of the peace, 
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ENGLISH LAW, 


the ere the dead] ly feuds by which people in thoſe times revenged 
nere + the death of a relation. This method of proſecuting offen- 


F Hers had become ſo habitual to the people, that it appeared 
| ae even to make it a part of the penal code; and it 


5 law of Alfred 1. At length, it was thought expedient to 
mpoſe additional checks on this ſingular piece of criminal 
uriſprudence. This was done by a law of Edmund*; 
Wwhich directs, that ſomebody, in the nature of an ar- 


nd engage that the ſlayer ſhould make compenſation. 
le, in the mean time, was to be put into the hands of this 


cor paying the were in twenty-one days; during which 
time there was to be peace, by mutual compact. 

Very early after the Saxons had been converted to 
hriſtianity, places of public worſhip were held in ſuch re- 
erence, that a criminal flying thither was, during his ſtay 
ere, allowed protection, whatever his crime might be *. 
It was uſual to fly to ſuch a place of ſecurity, to avoid the 
inſtant reſentment of the aggrieved party, till proviſion 
ould be made for paying the legal compenſation. In a ſtate 
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Wh indulged to places of worſhip was politic, humane, and ne- 
ceſſary. It prevented the ſhedding of blood, and preſerved 
che peace. Accordingly a penalty. was inflicted on thoſe 
W who dared to violate this place of ſanctuary, by evil-treat- 
ing the culprit while there *; the pax eccleſiz being more 
ſacred, and in this inſtance better protected by law, than 
the pax regis. The offender might ſtay there thirty days, 
and was then to be delivered to his relations unhurt and ſafe u. 
Notwithſtanding this regard for churches, there ſeems to 
have been no N * to the perſons of church- 


OM Leg. Edm. 7. * Idid. 5 · 
C 2 men. 


vas accordingly inſerted under reaſonable reſtrictions in a 


5 piter, ſhould be deputed to the relations of the deceaſed, 
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Wrbiter, who was to ſce that ſufficient ſureties were taken 


Sanctuary. 


of ſociety like that among the Anglo-Saxons, the immunity 
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the belief they had that he ſpoke truth. 


HISTORY or THE 


men. If > clerk committed CREMPLY he was to be de⸗ 
graded from his orders, and was, moreover, to make his 
compenſation, or ſuffer puniſhment, in the ſame manner 5 
as any other perſon x. e 7 

Tux bringing of criminals to Juſtice was very much faci- 


tated by the police eſtabliſhed in the reign of Alfred. The 
objects which next preſent themſelves, are the proceeding, 
the mode of trial, and the proof; all which were very 


remarkable parts of the Anglo-Saxon juriſprudence. The 
proſecutor, or accuſor, as he was called, made his charge; 
which, it ſhould ſeem, was ſufficient alone to put the perſon 
accuſed on his defence. The defence and anſwer to this 
charge was this: Tf it was a matter not of great notoriety, 
but ſuch as might admit of ſome doubt, the party purged 


himſelf by his oath, and the oaths of certain perſons (called 


thence compurgators) vouching for his credit, and declaring 
If the compur- 
gators agreed in a favourable declaration, this was held a 
complete acquittal from the accuſation. But if the party 
had been before accuſed of larceny or perjury ; or had any 
otherwife been rendered infamous, and was thought not 
worthy of credit, he was driven to make out his innocence 
by an appeal to heaven, in the trial by ordeal. This was of 
ſeveral kinds. The two principal were by water and iron 


by water hot or cold, and by hot iron : the iron was to be 


of one, two, or three pounds weight ; and was, therefore, 


called ſimple, double, or triple ordeal. 


THe ordeal was conſidered as a religious ceremony. The 


' perſon, the water, and the iron were accordingly prepared 


under the direction of the prieſt, by exorciſms and other 


formalities, and the whole conducted with great ſolemnity. 


For three days before the trial, the culprit was 7 to attend the 
prieſt, to be conſtant at maſs, to make his offering, and 


in the mean time to ſuſtain himſelf on nothing but bread, 


3 Leg. Can, 36. 38. 7. Leg. Athelſt. 23. | 
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= Bit, water, and onions. On the day of trial, he was to CHAP. l. 
. 2 
5 Fake the ſacrament, and ſwear that he was not guilty of, or __ 7 8. 
1 rivy to, the crime imputed to him. The accuſor and 

ccuſed were to come to the place of trial, attended with 


aci- CE zot more than twelve perſons each, probably to prevent 
The z £ | ny violence or interpoſition ; and a production of more 
ing; han that number by the accuſed would have amounted to a 
ery TH onviction. The accuſor was then to renew his charge 
The 45 pon oath, and the accuſed to proceed in making his pur- 
Se; Fe ration. | If it was by hot water, he was to put his hand 
ron to it, or his whole arm, according to the degree of the 


WSfecnce: if it was by cold water, his thumbs were tied to 


ety, 1 lis toes, and in this poſture he was thrown into it. It 
zel e eſcaped unhurt by the boiling water, which might 
led 85 aſily be contriyed by the art of the prieſts, or if he ſunk in 
ring ne cold water, which would certainly happen, he was de- 


5 Jared innocent, If he was hurt by the boiling water, of 
eum in the cold, he was conſidered as guilty *, 


Ss IF the trial was to be by the hot iron, his hand was firſt 
1) Mrinkled with holy water; then taking the iron in his hand, 
not | 


je walked nine feet. The method of taking his ſteps was 
articularly and curiouſly appointed, At the end of the 
Hated diſtance he threw down the iron, and haſtened to 
he altar ; then his hand was bound up for three days, at the 
nd of which time it was to be opened; and from the ap- 
earance of any hurt, or not, he was declared in the former 
WE aſe, guilty, and in the latter, acquitted, Another method 
f applying this trial by hot iron, was by placing red-hot: 
dlough-ſhares at certain diſtances, and requiring the delin- 
Juent to walk oyer them; which if he performed unhurt, 
as conſidered as a proof of his innocence, Theſe trials 
dy water and fire were called judicia Dei. | 
= ANOTHER method of trial was by the offa execrata, or 

orſned; which was that by which the clergy were uſed ta 
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2 Leg. Athelſt. 23. 
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purge 1 and which bey . probably, as te i 
leaſt likely to put the party to any peril, A morſel of bread 


was placed on the altar with great ceremony and prepara- | 1 
tion, which the perſon to be tried was to eat: if it ſtuck in 
his throat, this was to be conſidered as a token of his gilt. : 
Thus, in this inſtance and that of the cold water, a miracle : 


was ſuppoſed to be wrought, to prove the guilt of the per- 


ſon; in thoſe of the hot water and hot iron, the like divine ; 
interpoſition was expected to demonſtrate his innocence, 
Another ordeal was, that of the croſs. 


This was per- 
formed by placing two ſticks, one with a croſs carved upon 


it, and one without; and making the culprit chuſe one of 1 


them blindfolded. If he hit upon that which had the croſs 
upon it, this piece of good fortune was looked upon as an 
evidence of his innocence, Theſe ſeem to have been the 
methods of inveſtigating truth in criminal enquiries. 

IT may be obſerved, that the Anglo-Saxons made a diſ- 
tinction between manifeſt or open offences, and ſuch as 
were not ſo public ; and the degree of puniſhment was pro- 
portioned accordingly. It has been obſerved, that this im- 


pulied ſome doubt entertained by themſelves of their methods 


Trial in civil 
ſuits. 


of proof *; but it may be remembered, that the Romans 
made the like diſtinction, and inflicted only half the puniſh- 


ment on furtum non manife um, which they did on that which 
was manifeſtum. | 


NEXT as to civil cauſes, and the manner in which FER 
were tried. It ſeems, that cauſes in the county and other 
courts were heard and determined by an indefinite number 
of perſons called ſectatores, or ſuitors of court; and there 
is no great reaſon to believe that they had any juries of 


twelve men, which was an invention of a much later date. 


Theſe ſefatores uſed to give their judgment or verdict both 
upon the matter of fact and of law. It may be a doubt, 


whether they ever acted as an inqueſt to make enquiry of 
_ crimes and delinquents, as juries did after the Conqueſt. 


2 Littl, Hen. II. vol. 5. 292. N 


165 


5 
+, 


5 


ENGLISH LAW. 


is ” hould be twelve thanes, or liberi homines of ſuperior conſi- 
ZZ Dcration and parts, whoſe concurrence was made neceſſary. 
t ſhould ſeem, however, theſe were rather aſſeſſors to the 


k n 
uilt. * of the court, than a part of the ſuitors, or indeed 
) | 3 
racle n) thing like a jury. By all the monuments that remain 


f theſe times, it appears, that the number of ſectatores was 
arious, according to the cuſtom of different places; and 
eerhaps in moſt inſtances depended on chance and con- 


per- 
pon hat it was confined to twelve 4. Theſe ſectatores diſcharged 
ie of heir office, it is thought, without any other obligation for 
roſs true performance of it, than their honour ; for it does 


ot appear that they were ſiborn to make a declaration 
; pf the truth e. It is not improbable, that the zhanes in the 
ounties, the citizens in boroughs, and thoſe who were 
i he ſectatores in other courts, might determine all cauſes, in 
ie manner as peers of the realm, at this day, determine in 
Us criminal cafes, without an oath. There is at leaſt a per- 
1 fect ſilence as to this ſubject in the remains of antiquity; 
and the moſt we can conjecture i is, that they might perhaps 
ſolemnly engage to ſpeak the truth in all matters which 


1ans 
1. Mould come before them, without renewing it in every par- 
lich cular cauſe f. 


I x is not unſuitable with what has been already ſaid of the 
modes of proof uſed by theſe people, to ſuppoſe that they ad- 
| mitted the oath of the defendant in civil cauſes, when that 


lieved what he ſaid to be true. The laws requiring wit- 
neſſes to all contracts, ſupplied evidence almoſt in all 
enquiries about them; but where that was not the caſe, 
it ſeemed conſiſtent enough with the eſtabliſned order of 
living in thoſe times to allow credit to a man's oath, quhen 


7 of £ 

R o Leg. Ethel. ca. 4. © Ibid. 42. 

eſt. © Hickes Thief. Dill Ep. 34. f Ibid, 42. 

25 4 Ibid, 33. oe nk | 8 25 
6 c 4 ſupported 


In a law of King Ethelred d, d, there is a proviſion that there 


enience; but in no caſe is there the leaſt reaſon to believe 


oath was ſupported by compurgators, who ſwore they be- 
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ſupported by the concurring teſtimony of others to his 


s A XON 5, credit. The ſmall diſtricts into which the people were 


divided, and the conſequent relation which by law they bore 


to each other, furniſhed abundant opportunities for a man's 


character to be known; and declarations of his neighbours | 7 
concerning his credibility might be weg with no ſmall 
* of confidence. | 
IT cannot be diſſembled that fone learned men have been 
of opinion, that the trial by jury was in uſe among the 
Saxons; and this point, like ſome others, has been main- 
tained with great pertinaciouſneſs by thoſe who have la- 
boured to prove the antiquity of our juridical conſtitution, 
Tals opinion may, probably, have been founded on the 
ſimilitude between ſeflatores and jurors; an appearance 
which, on a ſuperficial view, may indeed deceive. How- 
ever, it may be laid down with ſafety, that the trial by jury 
did not at this time exiſt ; and if the reader will ſuſpend his 
judgment till he comes to thoſe times when the trial by 
Jury was really eſtabliſhed, he will then ſee diſtinctly the 
eflential difference between ſectatores, compurgatores, and 
juratores; and will agree with us in declaring, that the 
frequent mention of ſeftatores is no proof of juries, proper! J 
ſo called, being known to our Saxon anceſtors. 
Tuvs have we attempted to give a ſketch of that ſyſten 
of juriſprudence which ſubſiſted among the Saxons. The 
materials which furniſh any knowledge of it are fo few and 
ſcanty, that it is with the utmoſt difficulty any thing con- 
ſiſtent can be collected from them. This muſt give riſe to 
à variety of opinions, according as perſons are biaſſed by 
prejudices and different turns of thinking. Perhaps, after 
all, the cleareſt opinion that can be formed reſpecting ſuch 
diſtant and obſcure times, is not worth defending with much 


obſtinacy. 


Ox this the reader will be able to judge, when, in | the 


courſe of this Hiſtory, he finds inſtitutions either ſo abun- 
dantly En _ the ori iginal ground-Work, or ſo 


entirely 


ENG LIS HL AW. — 


eech ſubſtituted in the place of it, that very little remains CHA P. I. 
1 f the Saxon juriſprudence can be traced, even in the ear- o 
times of our known law, after the Conqueſt. The 

1 4 s which alone ſurvived that revolution, ſeem to have 

3 the en the methods of trial, ſome notions of criminal law, 

me ſcheme of police. "Lhe others were gradually ſu- 

on rſeded, and at length are no longer known. 

rr remains now to enquire what ſteps were taken by the 

helo-Saxons in collecting and improving their laws, and 


eral reigns ; being referred to, in a law made by king 
helitan, as an authoritative guide h. 

Howzvrk, this work, valuable as it was, had probably 
> defects of all original attempts. On that account, as 
eas on account of the irruption and ſettlement of the 
anes, and the conſequent prevalence of their cuſtoms, it 
as found neceſſary in the days of king Edgar to reviſe this 
mpilation, or make another more full, and more ſuitable Ce mpilatien by 


the then ſtate of the law. But this undertaking was left Edward the 
Confeſſor. 


un- 5 dat monuments they left of their legal polity. 

la- Wr are told, that the great and good king Alfred, bo 

on. Nes the regulations he made for the better order and govern- 

the I nt of his people, ſeeing how various the local cuſtoms of 

nce Wi kingdom were, made a collection of them; and out of om Br 
w- En compoſed his Dom Boc, or Liber Fudicialis., Tt ſeems NO NY 
ary was intended as a code for the government of his whole 

his | gdom; and it obtained, with great authority, during 


n- finiſhed ; ſo that the grand deſign of making a complete 
to dde of Engliſh law fell to the part of Edward the Confeſ- 
by Rr who is faid h to have collected from the Mercian, Weſt 


axon, and Daniſh law, an uniform body of law to be ob- 758 
ed throughout the kingdom i. From this circumſtance, 
e character of an eminent legiſlator has been conferred on 
dward the Confeſſor by poſterity; who have endowed him 


1— * Ca, 8. i 35 to i Lamb. P. 14 
* t Hoveden, Hen. II. Leg. St. Edw. 1. Bla, 66. 
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Danes had now become incorporated into the body of the 
of laws to govern both people. This, moſt likely, was done 


ſubmiſſion to them, by both nations, neither ſtrange nor op- 
preſſive. It ſhould ſeem, there was throughout that book 2 


| theſe cuſtoms. It is not ſo with the written laws of theſe 
nature of their juriſprudence. 


. cuſtom, or law; they always enable us to make ſome con- 
jectures reſpeCting the ſubject upon which they are intended 


to operate. From theſe Saxon laws we may pronounce, that 


HISTORY OFTHE 

with a ſort of praiſe nearly allied to that of Alfred: for af A 
one is dignified with the title of /zgum Anglicanarum Condit:rl £ 
the other has been called /egum Anglicanarum Reftitutor. Ml 
Ir is ſaid, that the Dom Bec of Alfred was in being about 
the time of Edward IV.; but we hear nothing of the fate 


attending the volume comet by Edward the Confeſſor. 
As to the nature of the work; it ſeems probable, that as thef 


—— 


people, their laws were melted down into one maſs with the 
Mercian and Weſt Saxon; and all together compoſed a {et 


Tus 


with equable qualifications of all theſe laws, fo as to render 


conſtant intimation what was Saxon, Mercian, or Daniſh; 
as we find in the laws of William the Conqueror, which 
were deſigned to make certain alterations in thoſe of Ed- 
ward, frequent mention of them by their reſpective _ 
as different ſubſiſting laws. 

As the collection of Edward the Confeſſor comprized in 
it the whole law of the kingdom, it contained not only the 
unwritten cuſtoms, but the laws and ſtatutes made by the 
ſeveral kings. By the loſs of this volume, we are left very 
much in ignorance as to the extent, ſcope, and nature of 


wy AY © — > a> > BY iy FA — TY 


as. 


times; for we have many of theſe {till remaining. Theſe 
remains of Saxon legiſlation give us lome inſight i into the 


As laws, if not made to create ſome new regulation, are 
defigned to reſtrict, amend, or enlarge. ſome pre-exiſtent 


_— „„ — RN > &X&=, op — 


matters of judicial enquiry were treated with great plainneſs 


and implicity. Lake the laws of a rude People, they are 


princi- 


ENGLISH LAW 
for axl 
naitir,l 
. 


b iſhments. As this makes the greater part of the Saxon laws 
about 


e fate 
feſſor. 
as thelſ 
df the 
th the 
1 a ſet 
> done 
ender 
Dr Op- 


ow exiſting, it may fairly be concluded that the Dom Bac 
pf Alfred and the compilation of Edward the Confeſſor were 
oftly filled with the ſame kind of matter. 


ing Ethelbert. Theſe are the moſt antient laws in our 
realm, and are {aid to be the moſt antient in modern Eu- 
rope. This king reigned from 561 to 636. The next 
are the laws of Hlothaire and Eadric, and of Wihtred, all 
kings of Kent. Next are thoſe of Ina, king of the Weſt 
dak Saxons. After the Heptarchy we have the laws of Alfred, 
niſh; Edward the Elder, Athelſtan, Edmund, Edgar, Ethelred, 
hick and Canute. Beſides theſe, there are canons and conſtitu- 
Ed. tions, decrees of councils, and other acts of a public na- 


ture. Theſe are in the Saxon language, and were ſome of 


ame 
ay. them collected in one volume in folio, by Mr. Lambard, in 


the time of queen Elizabeth, and publiſhed under the title 


ed | | | | | 
Ws of Agxaworoue ; five, de priſcis Anglorum legibus. To this 
2 Fa additions have ſince been made by Dr. Wilkins. "Theſe 
* i remains compoſe, all together, a body of Anglo-Saxon laws 
very yy . 

5 of for civil and eccleſiaſtical government. 


| WIxꝝũ have refrained from mentioning ſome laws which 
theſe have gone under the name of Edward the Confeſſor, as 
| heſe they have been rejected for ſpurious , upon the fulleſt con- 
2 the deration of - antiquarians. They are in Latin, and bear 
evident internal marks of a later period. They are ſup- 


are poſed to have been written, or collected, about the end of 


ſtent the reign of William Rufus; and are to be found in the 


* collections of Lambard and Wilkins. 
that | | * Spelman voce Ballivus, 

neſs e 5 
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Principally employed about the ordering of the police; and CHAP. I. 
xccordingly contain an enumeration of crimes and their pu- 2 


TAE firſt of the Saxon laws, now in being, are thoſe of gaxon Laws. 
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WILLIAM 


the CON. 


to 
JOHN. 


with the moſt oppoſite conſequences of freedom and ſlavery, 


by the obſerving antiquary, even in our preſent body of 


Normans; are to be ſeen, as in their infancy, the very form 
and features of the Engliſh law. It is to the conqueſt and 


was entirely changed ; the rules by which perſonal property 
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CHA P. I. = 
WILLIAM the CONQUEROR to jounlſ 


The 8 axon Laws confirmed — The Laws of Willan 4 
the Congueror—T rial by Duel in Criminal Queſtions — Eſta. £7 
bliſhment of Tenures—Nature of Tenures—Different Kin 
of Tenures—Villenagc—Of Eſcuage— Conſequences of Te. 
nure—Of Primegeniture—Of Alenation—Of Fudicature- 
The Curia Regis— Fuſtices Itinerant—The Bench Te 
Chancery — udicature of the Council —Of the Spiritual 
Court—Of the Civil and Canon Law—Dofrines of th: 
Canon Law - Probate of IWills—Conftitutions of Clarendrn 

| —Of Trial by Duel in Civil Queſtions —Of Trial by Furl 

e the Afi ize—Of Deeds — 4 Perffment — A es 
ri Records, 


£ & HE acceſſion of William of 3 to the En- 
gliſh throne makes a memorable epoch in the hiſtory 
of our municipal law. Some Saxon cuſtoms may be traced 


Sr 


1 
— — 


law ; but in the eſtabliſhment made in this country by the 


© Sin We ©: 


to the conſequences of that revolution that the juridical hi- 
ſtorian 1s to direct his particular attention, A new order of 
things then commenced. The nature of landed property ue 


vas directed, were modified; a new ſyſtem of judicature 
was erected; new modes of redreſs conceived ; new forms 
of proceeding were deviſed ; the rank and condition of in- 
dividuals became entirely new; the whole conſtitution was 
altered; and, after fluctuating on a ſingular policy, pregnant 


by degrees ſettled into N and orderly government. In 
| | hort, 


ENGLISH LAW. 


4 ort, a ſtate of things then took place, from which, after 
4 numerable alterations, aroſe the preſent frame of Engliſh 
Wriſprudence. — OD . 

r has long been a debated queſtion, in what manner 


illiam was the conqueror of this iſland ; nor has the diſ- 


, fion been confined to hiſtorians and antiquaries : the ad- 
rents of modern parties did, at one time, warmly intereſt 
emſelves in the deciſion of a point, which they conſidered 


involving conſequences very material to the political opi- 
ons they avowed. The lovers of high monarchical au- 
ority thought they derived a very ancient and rightful title 
all kinds of prerogative in the king, by maintaining that 
iliam made the people of this country ſubmit, as a con- 
ered nation, to his abſolute will. The friends of liberty, 


Wimitting, as it ſhould ſeem, in ſome meaſure, the conſe- 


ences of ſuch a claim, contended as firmly that William 
ver aſſumed ſuch powers, and was in truth no conqueror. 


ttempts have been made to explain the term congue/t in 
ch a manner as to get rid of any unfavourable concluſions 


om the word. It is faid to have been a conqueſt over Ha- 
did, and not over the kingdom; that conqueſt ſignifies 
queſt, or new-acquired feudal rights *; with other explica- 
ons of the like deſign and import; ſo important a matter 


Was it eſteemed to aſcertain the true nature of this event in 


r hiſtory ; as if the tyranny of a prince who lived ſeven 
ndred years ago, could be a precedent for the oppreſſions 
his ſucceſſors ; or any length of time could eſtabliſh a 
reſcription againſt the unalienable rights of mankind. 
he preſent prevailing notions of free government are 


dunded on better grounds than the examples of former 


res, when our conſtitution was agitated by many irregular 


Nd violent movements: they are founded on a rational 
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WILLIAM 
the CON Q. 


to 
Jo HR. 


The Conqueſt, 


onfideration of the ends of all government, the good of 


k In the law of Scotland, at this feus of ConguesT, Erſk. Prin. 
V, feuda nau, or, as we call it, b. 3. tit. S. ſect. 6. 


as taken by purchaſe, are termed 


= 


» 


CHAP. n. the whole community. To leave ſuch uſeleſs diſeuiſiton 
WILLIAM let it ſuffice to relate the fact; that William put off th 
the CON Q character of an invader as ſoon as he conveniently could; 


to 


JOHN. 


Saxon laws 
confirmed. 


and better ſuited to the genius of his own ſubjects. Thi 


| Jaw impoſed, than what had been incorporated into their 


cuſtoms by Edward the Conſeſſor. They beſeeched hin } 
him by the ſoul of Edward, who had bequeathed him hi 


| preſent ſovereignty, to confirm the Engliſh in poſſeſſion 0 
their laws as they ſtood at the death of the Confeſſor. To 


every ſubſequent alteration was to operate. 
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and took all meaſures to quiet the kingdom in the enjoy. 
ment of its own laws, and a due adminiſtration of juſtics. 

Wr are told, that in the fourth year of his reign, : 
Berkhamſtead, in the preſence of Lanfranc archbiſhop d 
Canterbury, he ſolemnly ſwore that he would obſerve the 
good and approved antient laws of the kingdom, particu- 
larly thoſe of Edward the Confeſſor; and he ordered, thai 
twelve Saxons in each county ſhould make n ang 
certify what thoſe laws were. | £ 

WHEN the reſult of this enquiry was laid before WII 
liam, and he had ſet himſelf to conſider the different Jaws [ 
of the kingdom more particularly; he ſhewed a diſpoſition 
to give a preference to the Daniſh, as more conformable 


with thoſe of Normandy ; being ſprung from the {ame root 


alarmed the Engliſh, who wiſhed to have no more of thi 


not to recede from his ſolemn engagement; and conjure 


tais William at length conſented, and, in a general council 
ſolemnly ordained, that the Jaws of Edward, with ſuch al. 
terations and additions as he himſelf had made to them 
ſhould in all things be obſerved. | 
In this manner was the ſyſtem of Saxon ;urifprudend 
confirmed as the law of the country; and from thenceforti 


it continued the baſis of the common law, upon which 


Leg. Cong. 63. : 
 Trovch 
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jon 1 HoUGH theſe alterations ſoon grew very conſiderable, CHAP. I. 


F th i t the direct and open change by poſitive laws was not r AM 
uld Meat. The laws of William are in par: materid with thoſe the M q N Q. 


joy. [ at remain of the Saxon kings ; except ſuch as introduced 1 8 21 N. 
De feudal conſtitution, and the trial by duel. But a revo- 
tion was effected through other means, and that by ſlow 
hd imperceptible degrees. The Normans brought over 
ith them a diſpoſition to favour the inſtitutions to which 
dey had been uſed in their own country; and the compa- 
tive ſtate of the two people enabled them to ſucceed in the 
tempt. Having, from their continental ſituation, had 
reater opportunities of improving their polity and manners, 
ey had very far ſurpaſſed the Saxons in knowledge and 
{WE incment. This was diſcoverable in their laws ; which 
ere conceived and explained with ſome degree of artificial 
zaſoning. Though this juriſprudence was ſimple, com- 
red with what it grew to in after-times, it was conceived 
n principles ſuſceptible of the inferences and conſequences 
fterwards really deduced from it. 


THe doctrine of tenures being once eſtabliſhed by an 
W-preſs law, all the foreign learning concerning them of 
ourſe followed. The other parts alſo of the Norman ju- 
prudence, their rules of property and methods of pro- 
eeding, ſoon began to prevail: they were referred to and 
ebated upon as the native cuſtom of this realm, or very 
t to be ingrafted into it; and being once introduced and 
ceuſſed in the king's courts, which were framed upon the 
orman plan, and preſided over by Norman lawyers, they 
radually became a part of the common law of England. 


THE revolution effected by theſe means was very im- 
ortant indeed. Beſides tenures, with all their incidents 
nd properties, the aula, or curia regis was eſtabliſhed ; 
5 was the law of eſtates, the uſe of ſealed charters, the 
ial by a jury of twelve men, and the ſeparate juriſdiction 
df the eccleſiaſtical Judge. - Theſe were almoſt inſtant con- 
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the whole community. To leave ſuch uſeleſ diſquiſition 


let it ſuffice to relate the fact; that it William put off th 1 


character of an invader as ſoon as he conveniently could 


ment of its own laws, and a due adminiſtration of juſtice, 


Wr are told, that in the fourth year of his reign, : 


| Berkhamſtead, in the preſence of Lanfranc archbiſhop « 


Canterbury, he ſolemnly ſwore that he would obſerve th 


and took all meaſures to quiet the kingdom in the enjoy : L 


good and approved antient laws of the kingdom, particu 
ily thoſe of Edward the Confeſſor; and he ordered, thi 
twelve Saxons in each county ſhould make enquiry, a 


certify what thoſe laws were. 
Wuxx the reſult of this enquiry was Jaid before Wil 
liam, and he had ſet himſelf to conſider the different Jay 


of the kingdom more particularly; he ſhewed a diſpoſitio 
to give a preference to the Daniſh, as more conformabk 


and better ſuited to the genius of his own ſubjects. Thi 


with thoſe of Normandy ; being ſprung from the fame roo 


alarmed the Englith, who wiſhed to have no more of thi! 


law impoſed, than what had been incorporated into thei 


cuſtoms by Edward the Conſeſſor. They beſeeched hi 


not to recede from his ſolemn engagement; and conjure 


him by the ſoul of Edward, who had bequeathed him hi 


preſznt ſovereignty, to confirm the Engliſh in poſſeſſion d 


their laws as they ſtood at the death of the Confeſſor. I. 


this William at length conſented, and, in a general council 


ſolemnly ordained, that the laws of Edward, with ſuch al 
terations and additions as he himſelf had made to the 


ſhould in all things be obſerved. 


Ix this manner was the ſyſtem of Saxon juriſprudence 


confirmed as the law of the country; and from thenceforti 
it continued the baſis of the common law, * whid 
every ſubſequent alteration was to 9 | 


2 3 63. 5 


Trove 
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TOUGH theſe alterations ſoon grew very conſiderable, CHAP. IE 


On; 

4 __ | - _ — prnnmnmenne Þ 
1 the direct and open change by poſitive laws was not NULL NN 
a eat. The laws of William are in par! materia with thoſe the C O N . 
| BE N , . to 
ot remain of the Saxon kings; except ſuch as introduced ox. 
ce. feudal conſtitution, and the trial by ducl. But a revo- 


jon was effected through other means, and that by ſlow 
imperceptible degrees. The Normans brought over 
1 th them a diſpoſition to favour the inſtitutions to which 
: ey had been uſed in their own country; and the compa- 
ive {tate of the two people enabled them to ſucceed in the 
empt. Having, from their continental ſituation, had 
W cater opportunities of improving their polity and manners, 
Dey had very far ſurpaſſed the Saxons in knowledge and 
anement. This was diſcoverable in their laws ; which 
Were conceived and explained with ſome degree of artificial 
aloning. Though this juriſprudence was ſimple, com- 
red with what it grew to in after-times, it was conceived 
principles ſuſceptible of the inferences and conſequences 
Wcrwards really deduced from it. 


THe doctrine of tenures being once eſtabliſhed by an 
preſs law, all the foreign learning concerning them of 
durſe followed. The other parts alſo of the Norman ju- 
prudence, their rules of property and methods of pro- 
eding, ſoon began to prevail : they were referred to and 
bated upon as the native cuſtom of this realm, or very 
to be ingrafted into it; and being once introduced and 
cuſſed in the king's courts, which were framed upon the 
Corman plan, and prefided over by Norman lawyers, they 
radually became a part of the common law of England. 


THE revolution effected by theſe means was very im- 
ortant indeed. Beſides tenures, with all their incidents 
id properties, the aula, or curia regis was eſtabliſhed ; 
s was the law of eſtates, the uſe of ſealed charters, the 
1al by a jury of twelve men, and the ſeparate juriſdiction 
che eccleſiaſtical . Theſe were almoſt inſtant con- 
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William the 


Conqueror. 


CHAP. I. ſequences of the Conqueſt. The other branches of th * 


his name. The regulations made by theſe laws ſeen, 
molt of them, very little worthy of curioſity, as differiny 


warlike accoutrements mn, The relief of thoſe who held b 


to his lord, on pretence of any former indulgence. A re 
gulation was made reſpecting namum, or, as it has ſind 


ſome, was introduced by the Normans, and according to other) 
Vas before in uſe here. It was directed i, that a namium ſhoull 
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Norman law ſoon followed upon the like tacit admiſſion 
that they conſtituted a part of the common law of U 
realm. 1 5 

W ſhall now conſider thoſe laws which were made HH 
William the Conqueror, and have conſtantly gone unde 


in nothing from the ſubject of many Saxon conſtitutions 
They make ſome alterations in the value of -weregads ani 
penalties. They ſometimes merely enforce or re-enaf 
what was before the law of the realm; taking notice d 
the differences obſerved by the three great governing poli 
ties, the Weſt-Saxon, Daniſh, and Mercian. The part 
of theſe laws which are moſt material are the following. 

THe relief, or conſideration to be paid to the ſuperio 
upon ſucceeding to the inheritance, was ſettled in the cal 
of an earl, baron, and vavaſor ; the firſt at eight horſe: 
the ſecond at four, and the laſt at one; theſe were to he 
capariſoned with coats of mail, helmets, ſhields, and othe 


a certain rent, was to be one year's rent ®; and that of: 
ſlave, or, as he was now called, a villain, was to be hi 
beſt beaſt . It was directed, that if a man died inteſtat 
his children ſhould divide the inheritance equally P. It 
ſtrictly enjoined, that no one omit paying the due ſervice 


been called, a d fre; a kind of remedy which, according u 


not be taken till right had been demanded three times il 


m 229 Cong. 225 233 24. | s 38. 
u 40. | 34. 
® 29. q ; T 42. | 


Ve county or hundred court; and if the party did not ap- 
ar on the fourth day appointed, that the complainant 
: ould have leave of court to take a namium or diſtreſs ſuf- 
ient to make him full amends. Thus this ſummary re- 
5 ey was conſidered only in the light of a compulſory pro- 
b, and was therefore called 4:/7r:7:9 (and thence in after- 
nes di/?re/s ), from diſtringere, which, in the barbarous la- 
„ ity of thoſe days, ſigniſied 1 compel. The remarkable 
w made by Canute in protection of his Danes was adopted 
William, in favour of his own ſubjects. He ordained * 
gat where a Frenchman * was killed, and the people of the 


tice within eight days, they ſhould pay forty-ſeven marks, 
Which fine was called murdrum. By virtue of this, pre- 
ntments of Engliſbery were made; and all the former law 
pon the ſubject was continued, with the ſingle difference of 


=_ ounillanernts by hanging, or any other kind of death u; 
id ſubſtituted in the place of it ſeveral kinds of 3 
on; as the putting out of eyes, cutting off the hands or 
et, and caſtration. This alteration was made, ſays the 
w, that the trunk may remain a living mark of the offen- 
er's wickedneſs and treachery. 
THERE are ſome laws of William which eſtabliſh the 
ial by duel, and ſketch out certain rules for the application 
it*, By one law, the ſame liberty is given to an En- 
iſhman, which every Frenchman had in his own country, 
accuſe or appeal a Frenchman, by duel, of theft, homi- 
de, or any other crime, which before that time uſed to 
> tried either by the ordeal or duel. If an Engliſhman 
xclined the duel, then the Frenchman was at liberty to 
rge himſelf by the oaths of witneſſes, according to the 


26. b * 68, 
' Francigena, | 7 69; 
229. Conq. 67. 3 | 
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ndred had not apprehended the ſlayer and brought him to 
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of Normandy. On the other hand, if a Frenchman r 5 
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CHAP. II. appealed an Engliſhman by duel, the Engliſhman was to 
be allowed his election, either to defend himfelt by duel or 
the CONQ, by ordeal, or even by witneſſes; and if either of them 


were infirm, and could not or would not maintain the com- = 
bat himſelf, he might appoint a champion. If a French. 


man * was vanquiſhed, he was to pay to the king ſixty ſhil- 
lings. In caſes of outlawry *, the king ordained, that an 


Engliſhman ſhould purge himſelf by ordeal; but that x 


Frenchman appealed by an Engliſhman in ſuch a caſe, 


ſhould make out his innocence by duel, However, if the 


Engliſhman ſhould be afraid , ſays the law, to ſtand the 


trial by duel, the Frenchman ſhall purge himſelf prone Jura: 


_ ments, that is, by oaths of compurgators. 


Inos was the trial by duel formally eſtabliſhed in cri- 
minal enquiries ; but with ſuch qualifications annexed, as 
ſhew a regard to the prejudices which both people had in fa- 
vour of their own cuſtoms. The trial by duel in civil 
cauſes does not appear to have been introduced by any par- 
ticular law; but, when this opening was made, it ſoon be- 
gan generally to prevail; and indeed, after ſuch a precedent, 
it had more colour of legal authority than the numerous 
other innovations derived from that nation. 

Tr was declared by a law of William e, that all freemen 


ſhould enjoy their lands and poſſeſſions fine from unjuſt ex. 


actions and talliages ; ſo that nothing be taken from them 
but what was due by reaſon of ſervices, to which they wen 
bound. What thoſe ſervices were, we are now going tt 
conſider. 

TAE moſt remarkable of William's laws are cap. 52. 


and 58. The tenor of the 52d is this: Statuimus, ut omni 


liberi homines fwedere et ſacraments affirment, quod intra et ex 


tra umverſum regnum Anglia (quad olim vocabatur. regnu 


Britanniæ), Milhelnio ſus domino fideles ee velint; terras ( 
honores illius fideltate ubique ſervare cum eo, et contra inimici 


® 70. In theſe and the other b Nen 3 


5 paſſiges the word is F ancig ena. 1 . 55. 


Oe omnibus rebus en, 71. 


ENGLISH LAW. 


law) is, that all owners of land are thereby required to engage 


ill be faithful to William, as lord, in reſpect of the dumi- 
im (upon the feudal notion) reſiding in a feudal lord ; 
chat they would ſwear, every where faithfully to maintain 
: and defend their lord's territories and title as well as his per- 
Won ; and give him all poſſible aſſiſtance againſt his enemies, 
Whether foreign or domeſtic e. Theſe engagements and 
obligations being the fundamental principles of the feudal 
late, it was faid, that when ſuch were required from every 
freeman to the king, that polity was in effect eſtabliſhed. 
As the enacting language of this law is in the firſt 

perſon plural, Hlatuimus, and the king is ſpoken of in the 
third perſon, ſome writers think it muſt be conſidered as an 


overturn the whole law of the kingdom with regard to land, 
ould not well be hazarded on any other authority ; and in- 
eed chap. 58. of theſe laws, which dilates more largely 
pon the ſubject of this, refers to it as ordained per commune 
ocilium. 

| THe terms of this law are very general; and probably 
it was purpoſely ſo conceived, in order to conceal the conſe- 
quences that were intended to be founded thereon. The 
people of the country received with content a law which 
they looked upon in no other light than as compelling them 
o ſwear allegiance to William. The nation in general, by 
omplying with it, probably meant no more than the terms 
pparently imported, namely, that they obliged themſelves to 
ſubmit, and be faithful to William, as their lord, or king, to 
naintain his title and defend his territory f. But the perſons 
ho penned that law, and William whopromotedit, had deeper 

a" cvs, which were a little more explained in his 58th law. 
his conſtitution runs in theſe words: Statuimus etiam, et 


: Wright Ten, 63, | © Ibid. 68. 7 | 4 Ibid, 79. 
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act of the legiſlature. A regulation that was at once to 


- 


35 


er glienigenas difendere. The interpretation put upon this CHAP. II. 


WILLIAM 


and ſwear, that they become vaſſals or tenants, and as ſuch the C ON Q. 


to 


JOHN. 


"CHAP. II. fimiten præcipimus, wt omnes comites et barones, et e 1 
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the ON Habeunt et tencant ſo ſomper bene in armis et in equis, int decet 


JOHN, 


feuds. 


which the landed property of the kingdom was entirely go- 


| degree, influenced even at this day. The Norman lawyers, 
and at length eſtabliſhed, upon elicits reaſoning, moſt of 


. tion between Bocland and Folcland, charter-land and allodial, 
with the 277 2% neceſſtas, and other incidents, was totall y 


HISTORY OF THE 


et po! Tet; et qrrad int ſemper prompti, et bene parati ail ſer. 5, 
vitium ſuum integrum nobis explendum, et peragendum, cin 5 
femper opus furrit, ſecundum guod nobis DE FEODIS debent 
ct tenementis ſuis de jure face re, et ſicut illis flatuimus per 
conimiine concilium tolius regni naſtri prædidti, et us dedimis 
; ct conceſſmmu: in feeds, jure hereditario. 
By this law the nature of the ſervice to be performed i i 
expreſsly mentioned, namely, knight- ſervice on horſeback; 
and the term of cach feudal grant was declared to be jure 
hereditaris. This latter circumſtance muſt have had a 
very conſiderable effect in quieting the minds of men, reſ- 
pecting the nature of this new eſtabliſhment. "The Saxon 


feuds, being perhaps beneficiary, and only for life, were at 
once converted into inheritances; and the Normans ob- 
tained a more permanent intereſt in their new property, 
than probably they had before enjoyed in their antient 


* —ů— hd 


7. 
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From theſe two ſtatutes were deduced the conſequences 
of tenure : trom theſe a new ſyſtem of law ſprung up, by 


verned till the middle of the laſt century, and is, in ſome 


who were verſed in this kind of learning, exerciſed their 
talents in explaining its doctrines, its rules, and its maxims 


the refinements of feudal juriſprudence. 
By the operation of theſe two ſtatutes, the Saxon diftine- 


aboliſhed ; and all the ber: homines of the kingdom, on 
a ſudden, became poſſeſſed of their land under a tenure 
which bound them, in a feudal light, mediately or imme- 
e to the 8 7 Thus, if A. had receiyed his land of 

the 


ENGLISH LAW. 


0 Land of J. on n the ſame terms, and ad the ſame obli ga- 
ons, that A. held his of the king; each conſidering him- 
| p elf under the reciprocal obligation of lord and tenant. In 
is manner it became a maxim of our law, that all land 
Naas held mediately or immediately of the king, in whom 
eſided the dominium directum; while the ſubject enjoyed 
Ynly the dominium utile, or the preſent cultivation and 
Wruits of it, 

s TH1:s poſition led to conſequences of the greateſt im- 
portance. Military ſervice being required by an expreſs 
atute, the other effects of tenure were deductions from 
he nature of that eſtabliſhment.. As all the king's tenants 
cre ſuppoſed to have received their lands by the gift of 
he king, it ſeemed not unreaſonable, that, upon the death 
df an anceſtor, the heir ſhould purchaſe a continuance of 
e king's favour, by paying a ſum of money, called 4 we- 
ef, for entering into the eſtate. As he would be bound 
o the ſame ſervice to which his anceſtor was liable, and 
which was the only return that could be made in conſider- 
ation of his enjoying the property, it ſeemed reaſonable that 
he king ſhould judge, whether he was capable, by his years, 
f performing the ſervices : if not, that he, as lord, thould 
ave the cuſtody of the land during the infancy ; by the pro- 
uce of which he might provide himſelf with a ſufficient 
ubſtitute, and in the mean time have the care or ward- 
ip of the infant's perſon, in order to educate him in a 
anner becoming the character he was to ſupport as his 
enant. If the ward was a female, it ſcemed equally max 
rial to the lord, that ſhe ſhould connect herſelf in mar- 
iage with a proper perſon ; fo that the diſpoſal of her in 
Parriage was alſo thought naturally to belong to the lord, 
TIE obligation between lord and tenant ſo united their 
intereſts, that the tenant was likewiſe bound to afford aid 
o his lord, by payment of money on certain emergent 
alls reſ pecting ; himſelf or his family; namely, when be mar- 


D - en ried 


5 ne king, and B. had Wels his of A.; B. now he! d his 
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ried his daughter, wha he made his fon a night, or when be 


was taken a priſoner. 
Bxs$1DES theſe incidents, it was held that land ſhould of- 


cheat, or fall back into the hands of the lord, for want of 


heirs of the tenant, or for the commitſion of certain 


crimes ; and, in caſes of treaſon, that it ſhould come into 
the hands of the king by forfeiture, 

THESE were the fruits and conſequences the king EX» 
pected to receive from the doctrine of tenure ; theſe he de- 
manded as lord from his tenants z and they, in the cha- 
racter of lords, exacted many of the like kind from theirs, 


In this manner was the feudal bond rivetted on the landed 


property of the whole kingdom. | 
T avs far of the nature of tenures in general: but te- 


nure was of two kinds; tenure by #night-ſervice, and 


tenure in ſoccage. Tenure by knight-ſervice was, in its 
inſtitution, purely military, and the genuine effect of the 


feudal eſtabliſhment in England s: the ſervices were oc- 


caſional, though not altogether uncertain, each ſervice 
being confined to forty days. This tenure was ſubject to 


relief, aid, eſcheat, wardſhip, and marriage. Soccage was 
a tenure by any conventional ſervice not military, Kanight- 
ſervice contained in it two ſpecies of military tenure ; 


grand and petit ſerjeanty. Under tenure in ſoccage may be 


ranked two ſpecies; burgage, and even gaveltind, though 
the Jatter has many qualities different from common foc- 
cage. Beſides theſe, there was a tenure called Frantal- 
moigne. This was the tenure by which religious houſes 
and religious perſons held their lands; and was fo called, 
becauſe lands became thereby exempt. from all ſervice, ex- 


cept that of prayer and religious duties. Such perſons were 
alſo ſaid to hold in liberd elcemoſynd, or in free alms, 


Ius far of free-tenure, by which the eri homines of 


tne kingdom became either tenants by knight-ſervice, or in 


common ſoccage. It is thought, that the condition of the 


© Wright Ten. 140. 
1 lowet 
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| Lower order of ceorls ®, who among the Saxons were in a 
: tate of bondage, received an improvement under this new 
2 polity. Nothing is more likely * than that the Normans, 
Who were ftrangers to any other than a feudal ſtate, ſhould, 
Wo a certain degree, enfranchiſe ſuch of thoſe wretched per- 


Wor the ſcanty ſubſiſtence which they were allowed to raiſe on 
heir precarious poſſeſſions; and that they were permitted 
0 retain their poſſeſſion on performing the ancient ſervices, 
Hut, by doing fealty, the nature of their poſſeſſion was, in 
onſtruction of the ne law, altered for the better; they 
ere by that advanced to the character of tenants; and the 
Improved {fate in which they were now placed, was called 
he tenure of villenage, Elevated to this conſideration, they 
ere treated with leſs wantonneſs by their lords, who, after 
eceiving their fealty, could not in honour or conſcience 
leprive them of their poſſeſſions, while they performed their 
ervices. But the conſcience and honour of their lord was 
heir only ſupport. However, the acquieſcence of the lord, 
n ſuffering the deſcendants of ſuch perſons to ſucceed to the 
and, in a courſe of years advanced the pretenſions of the te- 
ant in oppoſition to the abſolute right of the lord ; till at 
ength this forbearance grew into a permanent and legal 
ntereſt, which, in after-times, was called copyhold tenure *, 

Tag military ſervice due from tenants underwent an al- 


d- 


ed 


night only for forty days, was very inadequate to the grand 
purpoſes of war; which, beſides the delay from unavoidable 
accidents, often conſiſted in many tedious operations, before 
an expedition could accompliſh its end: while, on the other 
and, that ſhort ſervice was highly inconvenient to the te- 


kingdom to perform his ſervice in a province of France, 


„ : Wright Ten. 216. * Ibid. 220, 
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ons as came into their power, by permitting them to do fealty. 


eration in the reign of Henry II. The attendance of a 


ant ; who, perhaps, came from the northern parts of this 
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He publiſhed an order, that ſuch of his tenants as would 
againſt 'Pholouſe. This fort of compromiſe was afterwards 


f knight-ſervi ice had taken of this propoſition made by tho 


to ſoccage tenants ; who grew now into the habit of pay- 
ing a certain ſum in money, inſtead of rents in kind. 


Theſe, with other ſhackles, fat heavy upon the poſſeſſors of 


primogen:ture, Or a deſcent of land to the eldeſt ſon, began 
to prevail; yet it is found, that as low down as the reign 
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SENSIBLE of theſe inconveniences, Henry I. in the 
fourth year of his reign, deviſed a commutation for the{: 
ſervices, to which was given the name of eſcuage, or ſcutage, 


pay a certain ſur, ſhould be exempted from ſervice, either 
in perſon or by deputy, in the expedition he then meditated 


continued; and tenure by eſcuage became a new ſpecies of mi- 
litary tenure, ſpringing from the advantage ſome tenants by 


king. 


bh the ſame reign, a remiſſion of the old ſervice, , which 
had in ſome degree been conceded by Henry I. was ratified 


HAVING ſo far conſidered the quality or conditions of 
tenure, as introduced by the Norman ſyſtem ; Jet us now 
examine the nature of that Hate or intereſt a perſon might 
have in land, together with ſuch incidents of ownerſhip as 
naturally occur upon reflecting on property. The pclity of 
tenures tended to reſtrict men in the uſe of that, which, to 
all outward appearance, was their own. When the land 
of the Saxons was converted from allodia} to feudal, as 
above deſcribed, it could no longer be aliened without 
the conſent of the lord, nor could it be diſpoſed of by will. 


land; nor were at laſt removed, but by frequent and gra- 
dual alterations, during a courſe of ſeveral centuries. The 
hiſtory of theſe alterations in the deſcent, alienation, and 
other properties of feuds, is wrapt in obſcurity during this 
carly period; however, we will endeavour to trace ſuch 


Ear! 


circumſtances relating to it, as can be collected from the 


ſcanty remains of antiquity. 
By the introduction of tenures, there is no e but 


Vide Penn. Cod. in Wk Leg. p. 321. 


{ 
91 
* % o 


J A. D. 1159. 


"EPNG1iT%S Hp: 


f Henry I. , the right of primogeniture was ſo feeble, 
that, if there were more than one ſon, the ſucceſſion was 


Vim; the reſt being left to deſcend to the younger fon or 
ns: but this foon went out of uſe, or was altered by 
ſome ſtatute now loſt; for in the reign of Henry II. the 


ight of ſucceflion to an inheritance held by his anceſtors, 
nat it could not be diſappointed by altenation, Thus ſtood 
he law with regard to tenurcs by knight-ſervice; but the 
ame reaſons not holding with reſpect to ſoccage-lands, they 
were not {ulect to the Gall law; for fo le as the reign 
Pf Henry II. the ſons ſuccecded to ſoccage-lands in capita 
equally; but the capital meſſuage was to go to the eldeſt 
n; for which, however, lie was to make proportionate 
ecompence to the others. But this partible inheritance in 
occage-land was not univerſal'; for, if it was not by cuſ- 


n knight's-fervice and ſoccage, if a perſon died leaving 
bon daughters, they ail ſucceeded jointly and equally, the 
apital mefluage being given to the eldeſt daughter, upon 
22 terms above-mentioned. | 

THE right of repreſentation in prejudice of proximity of 
bod, though, perhaps, not an unlikely conſequence of the 
egal notion of primogeniture, did not fo ſoon eſtabliſh itſelf, 
he minds of men revolted at a rule which gave the inhe- 
'tance to an infant, only becauſe he repreſented the perſon 
H his father, in excluſion of the uncle, who was nearer of 
wood to the grandfather, from whom the fee deſcenced ; 
lpecially 1 when regard muſt be had to the calls of military 
ervice, which an infant tenant was not capable of perform- 
ng. If to theſe conſiderations we add the little tenderneſs 
hat was ſhewn to the titles of ſuch feeble claimants in thoſe 
ays of violence and oppreſſion, we can eaſily account for 


C. 


m „ Leges 1 8 non antiquitus diviſum. Glany, 
b ales Hitt, Com. Law, 255. lib. 7. c. 3. | 
. x the 


deſt fon was conſidered as ſole heir: 8 ſo fixed was his 


om diviſible o, the eldeſt fon was heir to the whole. Both 
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CHAP. II. the ſlow wok which was made towards eſtabliſhing the 
WII II Tight of repreſentation. : 
the C ON . WI TH all theſe reaſons againſt it, N was not 
to admitted as a rule of Jeet even ſo low down as the reign 71 
of Henry II. Glanville ſtates this very point, as a matter 
concerning which there was a variety of opinions in his 
time. A man, ſays he, dies leaving a younger ſon, and 1 
grandſon by his elder ſon; and it was a queſtion between 
the fon and the grandſon who ſhould ſucceed. Glanville 
ſeems to think, that if the eldeſt fon had been for:s-familiated, 
that is, provided for by a certain appointment of land at his 
own requeſt, the grandſon ſhould have no claim againſt h 
uncle reſpecting the remainder of the inheritance of the 
grandfather ; though perhaps the eldeſt ſon Might himſelf 
had he ſurvived ?. 
As the deſcent of crowns kept pace with the 4 of 
private feuds, we may, from this doubt in Glanville, be 
able to account for the conduct of king John in excluding 
his nephew Arthur from the throne; and from the different 
opinions which were then held concerning it, we may col- 
lect, that he had ſome colour of right and law for what he 
did; the rules of inheritance, as to the point then in quet- 
tion, not being precitely aſcertained.and ſettled. In France, 
where the right of repreſentation had more generally ob- 
tained, that king was clearly eſteemed an uſurper ; and as 
ſuch, his title e and oppoſed. In England, where 
that mode of deſcent had not yet been fully fixed, he was 
more generally held to be in lawful poſſeſſion; or, at leaſt, 
the objection to his right was ſuch as admitted much debate 
and queition. At what preciſe time theſe doubts were re- 
moved, and repreſentation became univerſally regarded as 3 
rule of deſcent, can only be conjectured. Probably, in the 
latter part of this very reign, when ſuch a notorious event 
was recent, and had brought the ſubject under examination, 
our Jaw of deſcents received this new modification from the 
Continent #5. 
Lib. 2. e. 3. 2 Dalr, Feud, 212. - 


Wart 
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WHEN the ſucceſſion of collaterals firſt took place, and CHAP. II. 
hen repreſentation amongſt collaterals, is involved in equal — 
- ity; ; we only know, that in the time of Henry II. the the C 0 NQ. 
buy was ſettled in this manner. In default of lineal deſcen- 
Hunts, the brothers and ſiſters came in; and if they were 
-ad, their children; then the uncles , and their children 
d laſtly, the aunts *, and their children; obſerving ſtill 
e above diſtinction between knight's-ſervice and ſoccage, 
Wd between males and females *. | 

| Tas law of feuds prevailed in this country as a ; cuſtom; 
Wrounded upon the admiſſion of the 52d and 58th laws of 
Villiam the Conqueror. The particular rules and maxims 
f it gained footing imperceptibly, borrowed perhaps from 
Preign ſyſtems, but more commonly deduced by the analogy 
f technical reaſoning. The effect of them upon our land 
$ ſeen and known; but their ſource, or the time of their ori- 
in, is too remote and obſcure to be purſued at this day u. 
THE reſtraint on alienation was a ſtriking part of the of alienation. 
uda] polity. This reſtraint was partly in favour of the 

uperior lord, and partly in favour of the heir of the tenant. 

hichſoever of theſe - conſiderations impoſed the firſt re- 

triction, it is certain the firſt relaxation of it contained a 

aution that regarded the intereſt of the heir. A law of 

Jenry I. ſays, Acguiſitiones ſuas det cui magis velit ; fi Boc- 

nd autem habeat, quam ei parentes ſui dederint, non mittat cam 

*/ cognationem ſuam*, This permiſſion, which enabled a 

an to diſappoint his children of his lands purchaſed, was 

qualified in the time of Henry II.; for then it was laid 

own for law, that a man ſhould alien only part of his 

purchaſed land, and not the whole, becauſe he ſhould not 

Hum ſuum heredem exheredare, But if he had neither ſon 

nor daughter, he might then alien a part, or even the whole, 

n fee?, And cough he had children, he might alien all 


JOHN. 


: F Annals v 1 editurgue ſolo, et caput inter 
Materteræ. ; nubila condit. | 
F ny. lib, 756 ca. . 4. * Leg. Hen. I. 70. 


J Glany, lib, 7. c. 3. 


his 
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ſtances, and of lands deſcended in ſome, was by degrees 


Great Charter, Thus far of tenures and their incidents, 


vhomſocver the owner pleaſed ; ſo that, upon the whole, 


by deſcent, but could give neither of them by will?. 


quent in burgage-tenures. It ſeems as if the holding in 


for tenure, and, from their occupation, ſtood in need of 


broke in upon the original notion of tenure and its qua- 


HISTORY OF THE 


his purchaſed lands; provided he had alſo lands by inheri. 
tance, out of which his children might be portioned. It 
was thought reaſonable, that a man ſhould have liberty to 
diſpoſe of ſuch lands as he had, by his own purchaſe, pro- 
cured to himſelf ; but the genius of this law would not fo far 
diſpenſe with its uſual ſtrictneſs, as to allow him altogether 
to diſinherit his children. | 
Tur alienation of purchaſed lands led to the alienation 
of lands coming by deſcent; but this was under certain 
qualifications, and not without the like reſtraints which 
we have before mentioned in the caſe of purchaſed lands. 
Part only of an inheritance, which had deſcended through 
the family, could, in the reign of Henry II, be given to 


a perſon in his life-time might, in ſome caſes, diſpoſe of 
all his purchaſed lands, and a reaſonable part of thoſe taken 


Ir is an opinion, that * alienation firſt became fre- 


them was never very ſtrict; and, as perſons living in that 
ſort of ſocicty ſooner got looſe from an habitual reverence 


a more exchangeable property, it is probable, alienations 
might happen there more early than among other tenants. 

WHEN altenations had become eſtabliſhed in burgage- 
tenures, the alicnation of purchaſed lands in many in- 


permitted, as we have before ſeen. All theſe alterations 


lities; and in the reign of king John prevailed to ſuch 2 
degree, as to occaſion the reſtrictions impoſed by the 


of which we ſhall take our leave for the preſent ?, 


2 Glanv. Ib. 7. c. 3. aa polity, after its introduction inta 
2 Palr. Feud. Prop. 99. this country, gradually aſſumed. This 


uch is the ſhope which the feu · ler ſyſtem has, of late, n 
muc 


4 


— — — ww 


Preatly promoted. 
hrough any diſapprobation of theſe 
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Tux judicature of the kingdom was thrown into a CHAP. IL 
ſtem conformable to the new polity. "The objects which 


ir{t preſent themſelves, on contemp! 


och diſcuſſed hy writers on the En- 


liſh law and conſtitution 5 who, in 
rder to procure every light that could 
juſtrate the ſubject, have purſued 
heir inquiries beyond the limits of 
he law of this country ; have entered 
nto the riſe and progreſs of feuds 
mong the northern nations in their 


fferent ſettlements, particularly in 


"Trance ; have examined the nature 


5 nd defign of the ſeveral ſpecics of 


2nures, and inveſtigated with minute- 
beſs their diftin&t incidents and pro- 


erties. This has introduced a new 


branch of ſtudy among the ſtudents 


f the common law; which, like 


ther novelties, has been followed 
vith great avidity; and I am ready 
o admit, that the knowledge of our 
w and conſtitution has been thereby 
It is not then 


urſuits that 1 have thus ſhortened 


e account of the feudal ſyſtem; but 


or reaſons that, I truſt, will have 


We fame weight with the reader 


lich they have had with me. In a 
[tory of the law, a due portion of 
ttention mult be allotted to each ſub- 
ct that comes under conſideration. 
Eng liſß feuds are entitled to a ſhare, 
nd, taken in all their branches, 
vill be found to have a very large 
ure of the enſuing Hiſtory, The 
roſpect of this heap of matter, in 


addition to numerous other objects, 


ade it necetſary that every thing 
dtraneous and foreign, every thing 


hat might, perhaps, illuſtrate, but 


ertainly made no part of our com- 


hon law, ſhould be dropped intirely. 


f the latter deſcription are the far 


greater, and the more entertaining 


nd ſplendid portions of thoſe trea- 
ies which have lately been written 
rofeſſedly on the feudal ſyſtem. 
o ſuch, therefore, I muſt beg to re- 


r thoſe who are more curious; I 


of 


mean, among others, to Dalrymple, 
to Sullivan, and to Wrizht; and 
thote who with to go farther, to 
Spelman, to Craig, to Corvinus, to 
Zuſius, and to the Two Books of Feuds., 

The reader of the Hiſtory of En- 
gliſh Law, pauſing, as he now does, 
at tze period of the Conquett, and, 
looking dowa to the preſent time, 
through the ages of Glanvil and Brac- 
ton, Britton and Fleta, the Statutes, the 
Year-Books, and the Reporters, mult 
feel that he, as well as the writer, has 
enough upon his hands, without en- 
gaging in any curious inquiry about 
the origin and nature of the, feudal 
ſyſtem in general; he will lo per- 
ceive that this topic, compared with 
the numerous and unport:nt objects 
that crov d on ins imagination, is ſmall 
and inconſiderable. | 

When 1 ſay ſmall and inconſider- 
able, I beg to be underftood in the 
ſenſe which many are too apt to give 
to the term feud! Syſtem. Perſons 
who moſt infitt upon this point ſeem 
to exclude from it every thing that 
is Eagli/Þ; and it can be in uo other 
ſenſe of it that the preſent Hiſtory 
has been thought, as I am told, to 
contain too little diſcuſſion upon the 
fendal ſyſtem. Why the feudal ſyſ- 
tem, in This new-fangled tenſe, ſhould 
make ſo ſmall a part of the preſent 
Hiſtory, can be eaſily accounted for 
by the reader of it. 


Feuds, properly ſo called, namely | 


thoſe at the will of the lord, were no 
part of the ſyſtem eitabliſhed by Wil- 
liam; his famous law expreſslydeclares, 


that he had granted them jure hœredi- 


tario, The uncertain caſualties of te- 
nures were ſoon aſcertained by expreſs 
charters of liberti.s, repeatedly grant - 
ed by our Norman Kings. On the 
death of the anceſtor, the fee was 


caſt upon the heir by conſtructior of 


law, who entered as into a patrimo- 


nial, 
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CHAP. II. of Norman judicature, are the ſeparation of the eccleſiafti. 
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WII III cal from the temporal court, and the eſtabliſhment of the 
the CON Q cia regis. B y an ordinance of William the Conquery, 
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} 0 HN. 3 | 4 | the Es 


nial, not a fendal property. Such lawyers almoſt down to the preſer 
was the law of Englith tenures, at day; and it is not to be much w. 
their earlieſt appearance; and to this dered, that perſons who conſider 
it is to be attributed, that throagh all this ſubject hiſtorically, ſeeing hoy 
our Law-books and Reports, from little change had been made in thei 
Bracton to Coke, and further down, law during ſo many centuries, and 
there is no alluſion, no reaſoning, that that lawyers, by referring continualj 
bears any relation to fends or fendal to firſt feudal principles, had rather 
law, in this ſenſe of it; and thoſe who been going backwards than proceel. 
have arraigned Lord Coke for his ſi - ing, ſhould lay ſuch great ſtreſs upon 
tence on this head, have patled, in my the ſtudy of feuds in their firſt origin, 
mind, a very hatty judgment on the But they carry the prejudices of their 
extent of that great lawyer's learning. countrymen; too far, when they ex. 
Comparing the above ſenſe of feu- pect the ſame line to be taken by En. 
dal, with this account of our tenures, glith lawyers who make ſimilar en. 
every idea that is Engliſh is not im- quiries into the hittory of their juril. 
Properly excluded from that ſyſtem ; prudence. 
and that ſyſtem is very properly ex- If the Scotch law has been cor. 
cluded from a Hiſtory of the Engliſh rupted by too great attention to ſeu- 
Law ; the perſons therefore who hold dal principles, the only natural way of 
the above language, ought not to men- accounting for difficulties and obſcu- 
tion this as a defect in the preſent work. rities in it, is by recurring to the ſame 
But this ſenſe of feudal ſeems to ſources. Thoſe too who ſtudy the 
me too narrow and partial; and I Hiſtory of Engliſh Law, mutt tread 
fhould think it owes its application in the footſteps of the old Englih 
more eſpecially to ſome Scotch wri- lawyers; but theſe lead not to the 
ters, who have lately tac en 2 lead in 17-99&s of Feuds, much leſs to Craig of 
hiftorical inquiries; and who, imagin- Corvinus. The lawyers of this country, 
ing they had brought to liglit certain like the people, impatient of foreign i: 
principles and foundations of Engliſh innovations, ſoon moulded the iuſti. 
law, of which Engliſh lawyers were tutions of Normandy into a new 
ignorant, are never ſatisfied with diſ- ſhape, and formed a ſyſtem of feuds 
plaving this ſuppoſed triumph. But of their own. The uſage and cuſtom 


the want of diſcernment, upon this of the country became the guide of e 
point of juridical hiſtory, is in themi- our courts; who have invariably re- JT 
ſelves, and not in us. It is indeed true, jected with diſdain all arguments a 
that the Scotch law is ſtrictly feudal. from the practice of other countries. bt 


It was ſo in its foundation; and it For a knowledge of the feudal i 
ſeemed the employment of lawyers ſyſtem, as far as concerns an En- 
to give a feudal turn to every conſi- gliſh lawyer, we are to look no far- 
deration that could ariſe on the modi- ther than Gunvhlle, Bracton, and ln 
fi ations of property. New feudal fan- Littleton. And as far as it is to be 
| cies were adopted; the moſt ſimple collected from the works of theſe 
points were diſtorted to apply them and other Engliſh lawyers, the fe. nd 
to feudal principles; matters in dal He of Eng land reſpedting 
which the Engliſh and Scotch law landed propery, is diſcuſſed in this 
agreed were disfigured by the ſue and the ſubſequent parts of this Hil- 
perinduction of ſome feudal device, tory (as 1. ſnould think) at as great Bitte 


This affectation has prevailed among length as could conveniently be done ria! 
5 IP 55 5 conſilten ext 
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aſti. 
the 
ro, 


e biſhop, with all eccleſiaſtical cauſes, was ſeparated from CHAP. II. 
e ſheriff; and the ealderman, or earl, receiving a feudal ——_—_— 
"WS icacter, begun to hold his county court as the feudal lords the C O N 2 
tt Z id theirs. This was done by the /heriff, who, ſoon J 9 * 
er the Conqueſt, if not before, grew to be a different 
erſon from the earl. The periodical circuits henceforth 
caſed, and the county court and tourn were held in a 
certain place. In the former, the vicecomes or ſheriff, act- 
We for the carl, uſed to preſide, and the freeholders, as be- 
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extend * views. 


ſiſtent with the plan of ſuch a 
rk. If it is wiſhed that this 
ould be compared with the like 
ſtem in Scotland, in France, in 
ombardy, or elſewhere, I can only 
y, that ſuch an inquiry does not ſeem 
o me to ſuit a work like the pre- 
ent, though it would be very pro- 
er in a general hiſtory of feudal 
W. 

It is not only on the ſubject of 
ends that I have ſtudiouſly avoided 


nghiſh law; in many other in- 
ances, where the Engliſh ſyſtem 
ight ſeem, in a very particular man- 
er, to coincide with, or interſect any 
oreign ſcheme of jurifprudence, I 


ave invariably forborne making ſuch 


dbſervations, as a compariſon of the 
wo ſubjects would eaſily ſuggeſt. The 
eſign of this Hiſtory ſeemed to make 
t abſolutely neceſſary to adhere to 
lis plan. To inveſtigate the firſt 


principles of our law, and to purſue 


hem through all the modifications 


and applications, all the additions and 

changes to which they were ſubject- 

ed in different periods of time, is an 

2nquiry that called upon the writer ra- 
ther to reduce and ſimplify his mate- 

rials, than to ſeek for new ones, or feudal em in England, _ En. 
That the reſult of gliſh authors alone. 


my inquiry beyond the pale of the 


2 ore, were judges of the court. The latter, notwithſtanding 
Whc abſence of the biſhop, ſoon afterwards received new 
Wlcndor and importance from a law of Henry I. which re- 
Wuired all perſons, as well peers as commoners, clergy as 
ell as laity, to give attendance there, to hear a charge from 
e ſheriff, and to take the oath- of allegiance to the king. 


ſuch an enquiry might be delivered 


to the Reader with fidelity, I thought 


it ſafer to abſtain altogether from to- 
pics of a foreign nature, confining 


my ſelf to ſuch as have, in their turn, 


prevailed in our courts, and among 
practicers. 
on which the utility of the preſent 
hiſtorical proceſs was to depend; and 
the leſs they were mixed with the 
former, the deduction would be more 
eaſy, and every concluſion ariſing from 
it would be better founded, 


This had become more eſpecially | 


neceſſary with reſpect to the feudal 
ſyſtem. The preſent faſhion of treat- 
ing this ſuhject, if it had taught ſome- 
thing uſeful, had alſo taught much 
that was to be unlearned. Glanville 
and Craig, Bracton, and the Book of 
F. euds,have been quoted in a promiſcu- 
ous manner, as if thoſe authors wrote 


It was the Jatter up- ; 


upon the ſame ſyſtem of feuds. Thus 


is the ſtudent's mind bewildered with 
accounts of a polity made up from diffe- 
rent countries, and prevailing in none; 
and, after all, is left uninformed what 


is the genuine nature of Engli/Þ feuds, 


It ſeems, therefore, a new and very 
material ohject to a writer of the En- 
liſh law, to give an account of the 


This 
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| where : the crown had granted to a great lord the ura regal 
of a certain diſtrict; eres Sting it into a county palatine, di- 


The curia regis. 


to ſrequeuit remembrances of their nt e ſtation ; and 


Lupus; hanc totum comitatum tenendum abi ef: --þ Eredibus ita 


Durham to that predates ; andin later times grew up the fran- 
chiſe of Ely and Hexham, the counties palatine of Lan- 


curia regis ad fſeaccarin; ; vhich was held likewiſe in 
tlie king's palace, either Were che king or his grand juſti 


11 : T.ORY-OF THE 


This obliged tlie greateſt lords of the ki nadom, to ſubmit 


e 


ſo contributed to draw cloſer the bands of political union, 
In other reſpects, theſe old Saxon comts feomeod to continue - 
in their original tate. In the county court were held ciyl . 
pleas; and in the tourn were made all criminal enquities, 
Every manor had its court baron, where the lord Was to 
hold plea and d anſact matters reſpecting certain rights and 
Claims of his own tenants, and for the puniſhment of nui— 
ſances and miſdemeanors arifing within the manor ; from al 
which courts, on failure of juſtice, there la; an appeal to the 
ſherifi”s court, and from thence to the King's ſupreme court, 
Many lords had franchiſes to hold hundred and otter Courts 
both civil and criminal; and there are ſome tew inſtance 


ſtinct from, and excluſive of, all juriſdiction of the king's 
courts. William granted the county of Cheſter to Henn 


liberè ad ga trum, leut ipſe rex tenebat- Angliam ad coronam. 
The like ample grant was ſoon after made of the biſhopric of 


caſter and of Pembroke *. 
TA ſupreme court of ordinary judicature eſtabliſhed by 
William the Conqueror, was the azla rezis, or curia regis ; ſo 
called, becauſe it x7as held in the king” s palace, before him- 
felf, or his juſtices, of whom the Fae Jiſtitiarius totius 
Anglia was chief. There was alſo the exchequer, called 


ciary; and, though. in effect a member of the curia regib : 
was expreſcly diſting uiſhed from it. In what manner the | 
grand juſticiary, W 58 preſided in beth theſe courts, ordered 
or diitributed betwcen them the ſve! ral picas inſtituted there, 


Vid. 4. Inſt. 212, Wilk. Leg. Sax. 288. p. 
bg | * | 


ENGLISH LAW. 


c this diſtance of time preciſely to determine 4. Reſpect- 


: emaining monuments of antiquity. 

THE curia regis conſiſted of the following perſons : the 
Wing himſelf was properly head, and next to him was the 
rand juſticiary, who, in his abſence, was the ſupreme head 
f the court: the other members of this court were the 
: great officers of the king's palace; ſuch as the treaſurer, 


e barons of the realm. To theſe were aſſociated certain 
Perſons called 7u/titiz, or juſtitiarii, to the number of five 
Ir ſix; on whom, with the grand juſticiary, the burthen 
f judicature principally fell; the barons ſeldom appearing 
here, as little valuing a privilege attended with labour, and 
e diſcuſſion of queſtions ill- ſuited to their martial educa- 
on. The juſtices were the part of this court that was 
rincipally conſidered, as appears by the return of writs, 
hich was coram me wel juſtitiis meis ; unleſs that appellation 
ay be ſuppoſed to include every member thereof in Is} Ju- 
cial capacity. 

| ALL kinds of pleas, civil and criminal, were contacts 
this high court©; and not only pleas, but other legal 


ents, releaſes, conventions, and concords of divers kinds 
ere there made, eſpecially in caſes that required more than 
ommon ſolemnityf. Many pleas, from their great im- 
ortance, were proper ſubjects of enquiry there; others 
ere brought by ſpecial permiſſion of the king and = 


Witices. 


ature, The party ſuing paid, or undertook to pay, to the 

ing a fine to have e et rectum in his court: and 
0 Mad. Ex. 383 | 85 Ibid, 70, | F Ibid. 77. 

5 E 1 | there- 


or 


: hancellor, chamberlain, ſteward, marſhal, conſtable, and . 


uſineſs ariſing between parties was there tranſacted. F 1 ö 


THz courſe of 8 to the curia regis was of . 


49 


r in what manner theſe pleas were conducted, it is difficult CHAP. 11. 


— nm} 
. WILLIAM 
Ing the nature of this obſolete judicature little more can be the C mM NQ. 


f oped than ſuch conjectures as may be founded on the few | 


JOHN. 
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which he commenced his ſuit; and the juſtices were au. 


were made out in the name and under the ſeal of the king, 


cleſiaſtic, who was called his chancellor, and had the keep- 


markable, that ſuitors coming to a court under ſuch cir 


_ regis open to all complainants ; and the inſtitution of ſui 
was eagerly encouraged by the officers of that court. 


HIS TOR T OF THE. 
thereupon he obtained a writ or precept, by means of 
thorized to hear and determine his claim. Theſe writ, 


but with the 1% of the grand juſticiary; for the making 
and iſtuing of which (as well as for other offices) the king 
uſed to have near his perſon ſome great man, uſually an ec- 
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ing of his ſeal : under the chancellor were kept clerks fo 
making theſe writs. It was probably this office of tht 
chancellor that rendered him a neceſſary member of the 
curia regis; to which, in fact, and to the juſtices, and nat 
to the king, ſuitors made their complaint, and, upon paj- 
ing the uſual fine, were mts to the chancellor to furnili 
them with a writ. | : 

As the old eſtabliſhment of the Saxons for determi 
ing common pleas in the county court was continued 
very few of thoſe cauſes were brought into the «uri 
regis, While men could have juſtice adminiſtered Wk. 
near their homes, there was no temptation to undergo thi 
extraordinary expence and trouble of commencing action 
before this high tribunal ; but the partiality with whict ; 
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Juſtice was adminiſtered in the courts of arbitrary and po 
tent lords, often left the king's ſubjects without proſpect ) 
redreſs in the inferior juriſdictions : the king and the curWipn 
regis became then an aſylum to the weak. It is not h 


cumſtances ſhould conſent to purchaſe the means of re 
dreſs by paying a fine. Upon ſuch terms was the curi 


Tux exchequer was a ſort of ſubaltern court, reſembling - 
in its model that which was more properly called the curſo: 
regis. Here, likewiſe, the grand juſticiary, barons, a ou 
great officers of the palace preſided. The perſons wi 

Were 3 in the curia regis, acted in the ſame capaciſ 


here 


. 
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were more uſually called barons, The adminiſtration of 


8 8 juſtice in thoſe days was ſo commonly attendant on the 
ank and character of a baron, that baro and juſtitiarius 
g - were often uſed ſynonimouſſy s. 

4 : AFFalRs of the revenue were the principal objects of 
"Wc onfideration in the court of exchequer. The ſuperin- 
BE endance of this was the chief care of the juſticiary and 
M barons: the cognizance of a great number of matters fol 
1 5 owed as incident thereto; as the king's revenue was, in 
0 Wome way or other, concerned in the fees, lands, rights, 
M 


nd chattels of the ſubject; and ultimately i in almoſt every 
hing he poſſeſſed. 

= HoweveR, it is thought the court of exchequer was 
ot ſo confined to the peculiar buſineſs aſſigned it, and its 


108 ncidents, as not to entertain ſuch ſuits of a general na- 
ire as were uſually brought in the curia regis h: and it is 
robable, this uſage of holding common pleas at the ex- 
0 hequer continued till the time when common pleas were 
i parated i from the curia regis; and that both courts 
Te eaſed to hold plea of common ſuits at the fame time, and 
t) the ſame prohibition. Other legal buſineſs, like that 


i n the curia regis, was alſo tranſacted at the exchequer : 
e harters of feoffment, confirmation, and releaſe, final 
cir oncords, and other conventions, were executed there 


before the barons * ; all which, added to the conſideration 
hat the conſtituent members were the ſame, put the 
uiffWcourt of exchequer very nearly on an a with the 
uria regis. ps | 

By the multifarious ood . buſineſs of theſe t two 
Fourts, the grand juſticiary and his aſſeſſors on the bench 
au ound tnemſelves fully occupied; and as the * to 


5 Mad. Ex. 134. i By the Great Charter, 
* D 
Hil 141. | X Mad, Ex. 145. GN ge 
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here; this court being very little elſe than the curia regis CHAP. II. 
ſitting in another place, namely, ad ſcaccarium; only it — 154 | 
happened, that the juſtices, when they fat at the exchequer, the C 0 N Q. 


JOHN. 
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CHAP. II. 


WILLIAM 
the CONQ. 
to 
JOHN. 


Juttices itine- 
1 lit. 


amongſt others, juſtices itinerant. They acted under the 
| King's writ in nature of a commiſſion ; and they went ge- 


- tions, as no one could be indicted for any thing done be- 


was certainly pregnant with great evils. The freeholders 


in the law; for, although not only they, but biſhop, 


after time and obſervation, qualify themſelves to a& in the 
office of magiſtrates), the ſtudy and knowledge of the 


variety in the laws, which, in proceſs of time, would have 


| theſe courts became more frequent, it was judged neceſſz. 


HISTORY OF THE 


ry, both in aid of themſelves and in relief of ſuitors, to 
erect ſome other tribunal of the ſame nature. Accord. 
ingly juſtices were appointed to go itinera, or Circuits 
through the kingdom, and determine pleas in the ſever 
counties. To theſe new tribunals was given a very com- 
prehenſive juriſdiction. As they were a ſort of emanation 
from the caria regis and exchequer, and were ſubſtituted in 
ſome meaſure in their place (except with the reſervation d 
appeal thereto) they were endowed with all the authorities 
and powers of thoſe courts. Theſe juſtices itinerant or er. 
rant, in their ſeveral itinera, or eyres, held plea of al 
cauſes, whether civil or criminal, and in moſt reſpects di-W 
charged the office of both the ſuperior courts. The 
characters of the perſons entruſted with this juriſdiction 
were equal to the high authority they exerciſed; the ſame 
perſons who were juſtices in the king's court being, 


nerally from ſeven years to ſeven years; though thei 
circuits ſometimes returned at ſhorter intervals. Their 
circuits became a kind of limitation in criminal proſecu- 


fore the preceding eyre. 
THE adminiſtration of juſtice i in che county and other 
inferior courts, notwithſtanding ſome ſtriking advantages 


of the county, who were the judges, were ſeldom learnei 
barons, and other great men, were, by a law of Henry l. 


appointed to attend the county court (by which they might, 


laws was confined to a very few. Again, the determina- 
tions of ſo many independent judges, preſiding in the ſeve- 
ral inferior courts diſperſed about the country, bred great 


ha- 


ENGLISH LAW. 


- abituated different counties to different rules and cuſtoms, 
a the nation would have been governed by a variety of pro- 
75 ncial laws. Beſides theſe inherent defects, it was found 
at matters were there carried by party and paſſion. The 
W-cholders, often previouſly acquainted with the ſubjects of 
: dntroverſy, or with the parties, became heated and inte- 
Wd in cauſes ; which, added to the influence of great 
5 en, on whom they were too much dependent by tenure 


ideration and impartial judgment. Nor were theſe 
Wicultics remedied by the power of bringing writs of falſe 
Wi oment, and thereby removing a cauſe into the curia regis, 
Wough the penalty of amercement on the ſuitors of the 

unty court, for errors in judgment, was ſufficiently ſevere. 
W theſe objections lay againſt the king's courts in the 
Wunty, much more did they againſt thoſe of great lords; 
Wo made the awards of juſtice ſubſervient to their own 
emes of power and aggrandiſement. 


viate the miſchiefs ariſing to the juſt prerogatives of the 


er the Norman ſyſtem. A judicial authority exerciſed 
ſubjects in their own names, muſt conſiderably weaken 
power of the prince; one of whoſe moſt valuable 
alties, and that which moſt conciliates the confidence 


dual, Though the appeal from the hundred to the 
rt of the ſheriff (an officer of the king) ſo far kept 
heck upon the Juriſdiction of lords, yet it was ftill 


1 judges deriving their commiſſion from the 
If theſe reaſons induced the crown to promote 


2. Litt, Hen, II. vol. $273 
ha- | | E i 
2 ſuch 


ſervice, rendered theſe courts extremely unfit for cool 


BESIDES theſe, there were reaſons of a political nature 
ich dictated an eſtabliſhment of this kind: this was, to 


dwn from the many hereditary juriſdictions introduced 


be wiſhed that the inconvenience of appeals ſhould be 
cluded, and that juſtice ſhould be adminiſtered in the 


53- 
CHAP. 11. 


WILLIAM- 
the CONQ, 
to 


JOHN, - 


| good inclinations of his people is, the power of pro- 
ing that juſtice ſhould be duly adminiſtered to every in- 


CHAP, II. ſuch an inſtitution as this; the ſtate of things in the coun- 


— 
WILLIAM 
the C n N Q. moſt ardent wiſhes, the occaſional viſus of a regal Juri 


Jol 


eſtabliſnment of juftices itinerant was firſt made. It has 
long been the common opinion, that they were firſt ap- 


Henry II. A. D. 1176, when the king, by the advice of x 
the great council, divided the realm into fix circuits, and 
ſent out three juſtices in each to adminiſter juſtice. 


our old hiſtorians, is under this year; but it has been 
proved from the authority of records in the exchequer - 
that there had been juſtices itinerant, to hear and deter- 


mine civil and criminal cauſes, in the eighteenth year df 
the reign of Henry I. and likewiſe juſtices in eyre for the 


king Henry II. A. D. 1171, juſtices of both kinds hai 


it as a part of our legal conſtitution. It appears from the 


reign of Henry II. pleas were held in the counties by the 


HISTORY OF THF 


try was ſufficient reaſon with the people to deſire, with the 


diction, like that of the gre. 
IT is not eaſy to determine the 8 period when this 


pointed in the great council held at Nottingham, or, as 
ſome ſay, at Northampton, in the twenty-ſecond year of 


IT is true, that the firſt mention of theſe juſtices, in 


pleas of the foreſt. Tt alſo appears by the ſame authority, 
that in the twelfth, and from thence to the ſeventeenth of 


been conſtantly ſent into the ſeveral counties. It 5 
thought", that the firſt appointment of juſtices itinerant 
was made by Henry I. in imitation of a like inſtitution 
in France, introduced by Louis le Gros; that in the 
reign of king Stephen, continually agitated by inteſtine 
commotions, this new-adopted improvement was dropped 
and was again revived by Henry II. who at length fixed 


records above alluded to, that during great part of tht 


Tiiſtirgs itinerant from year to year. 

THE zinera, or Circuits appointed at the cen 0 
Northampton were ſix; on each of which went three jul 
tices. The counties aſſigned to each of theſe circuits wen 


m Mad. Ex. 96. L it. Hon, II. vol, 4. 257. 
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as follow : in one, the counties of Norfolk, Suffolk, Cam- 
bridge, Huntingdon, Bedford, Buckingham, Eſſex, Hertford, 
n another, Lincoln, Nottingham, Derby, Stafford, Mar- 
ick, Northampton, Leiceſter; in another, Kent, Surrey, 
Wouthampton, Suſſex, Berks, Oxford ; ; in another, Hereford, 
WGlrcefter, Worceſter, S alop; in another, Wilts, Dorſet, So- 
e jet, Devon, Cornwall; in another, York, Richmond, Lan- 
aer, Copland, Weſtmoreland, Northumberland, Cumberland. 


J ay Be ie: 4 ep I TIny 


; EY : EE 8 * * 


of WS ABourT three years after this (A. D. 1179), ſome alter- 
of tion was made in this arrangement of itinera; for, at a 
Preat council held at Windſor, the kingdom was parcelled 


Z Wilt were the counties of Southampton, Wilts, Glocefter, 
WD: Somerſet, Devon, Cornwall, Berks, Oxford ; in the 
I Necond, Cambridge, Huntingdon, Northampton, Leicefter, 
Warwick, Worceſter, Hereford, Stafford, Salep; in the 
Whird, Norfolk, Suffolk, Eſſex, Hertford, Midilleſes (the 
8 ounty of Middleſex not being included in the former divi- 


In the fourth, Nottingham, Derby, York, Northumberland, 
WW /imoreland, Cumberland, Lancaſter. As each of theſe 


: hey had alſo more juſtices aſſigned: the firſt three had 
Fach five juſtices; and the laſt, which was much the 
reateſt circuit, had ſix o. There is no mention of any 


e are now treating. 

Tun juſtices appointed in the year 1176, were directed 
ind empowered to do, in their ztinera, all things of right 
and juſtice which belonged to the king and his crown, 
hether commenced by the king's writ or that of his vice- 
gerent, where the property in queſtion was not more than 


ance that it could not be determined but before the king; 
or the juſtices themſelves, on account of any — 


0 „vide Leg. Ang. Sax. p. 222, 333: 


; put into four circuits only, in the following order: in the 


ion at all), Kent, Surrey, Suſſex, Buckingham, Bedford; 


iinera contained more counties than the former diviſion, 


urther alteration of the circuits during the period of which 


alf a knight's fee; unleſs the matter was of ſuch impor- 


E 4 delerein, 
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CHAP. II. 


— | 
WILLIAM 
the C ON Q ed to make inquiſition concerning robbers, and other of. 


to 


JOHN. 


were to take care of the profits of the crown, in its landed 
eſtates and feudal rights of various ſorts, as eſcheats, ward- 
ſhips, and the like; they were to enquire into caſtle. 
guards, and ſend the king information from what perſons 


of being themſelves proſecuted in the king's court; they 


were to receive, within a certain limited term, from all 


tion, (not even excepting thoſe who held by tenures of 


all perſons from whom homage was owing, and who had not 


' which the juſtices themſelves were to fix. 


Amongſt other proviſions of this ſtatute, the juſtices were 


HISTORY OF THE 


therein, choſe to refer it to the king, or, in his abſence, 
to thoſe who were acting for him. They were command- 


tenders, in the counties through which they went ; they 


they were due, in what places, and to what amount ; they 
were to ſee that the caſtles which the great council had 
adviſed the king to deſtroy, were demoliſhed, under pain 


were to enquire what perſons were gone out of the realm, 
that if they did not return by a certain day to take their 
trial in the king's court, they might be outlawed ; they 


who would ſtay in the kingdom, of every rank and condi- 


villenage) oaths of fealty to the king, which if any man re- 
fuſed to make, they were to cauſe him to be apprehended j 
as the king's enemy ; and moreover, they were to oblige 


yet done it, to do it to the king within a certain time, 


TEE principal part of theſe injunctions, was given in 
conſequence of the late civil war; but ſome conſtitutions 
made at Clarendon, relating both to civil and criminal 
juſtice, were renewed at this ſame council at Northamp- 
ton ; and the juſtices itinerant then appointed were ſworn 
to obſerve and execute thoſe regulations in every point. 


to cauſe recognition to be made whether a man died ſeiſed 
of land concerning which any doubt had ariſen ; and they 
were likewiſe to make recognition de novis d ſeiſinis P. 
7 Lit. Hen. II. vel, 4. 275. 406. 

= Trans 


+. 
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: heir juriſdiction were multiplied will preſently appear, 
I hen we come to mention thoſe ſchedules, called capitula 
2 ineris, which uſed to be delivered to the juſtices for their 


If this inſtitution was improved Kill further; for, that 
Wftice might not always be delayed in criminal caſes till 
Wc juſtices itinerant came into the country, commiſſions 
ed to be occaſionally iflued, empowering the juſtices 


ommiſſion; that is, they were, by due legal examination, 
determine the fate of all the priſoners, ordering a dif- 
harge of ſuch who were acquitted upon trial, and conti- 


icted of any crime. But when theſe commiſhons were 
{t brought into uſe, it does not appear. 

IT was ſome time after the appointment of juſtices iti- 
Werant that a court made its appearance under the name 
bancum, or bench, as diſtinguiſhed from the curia regis. 
his court, like that of the juſtices in eyre, was probably 
rected in aid of the curia regis; and it is obſervable, that 
e curia regis ceaſed to entertain common pleas in its or- 
Winary courſe, much about the ſame time when the bancum, 


erein named to make a delivery of the gael ſpecified in the 


Wuing in further cuſtody, or otherwiſe directing puniſh- 
Nents to be inflicted on thoſe who ſhould have been con- 


57 


Tais was the whole authority given to the juſtices iti- CH A P. I. 
2 kerant by the ſtatute of Northampton; how the objects of res 


the CONQ. 
to 
JOHN. 


Wircction. In executing the king's commiſſion, the plan 


The bench. 


nS bench, is ſuppoſed to have been erected. It is not likely 
al is alteration was made uno ictu, but by degrees. It had 
p- idently been the uſage to hold pleas in the bank before 
nie charter of king John, as ſiſtitiarii naſtri de banco are 


erein mentioned; ſo that the clauſe declaring, that com- 


re 9:70 placita non ſequantur curiam notram, ſed teneantur in 
ed e loco, can no otherwiſe be underſtood, than as contri- 


ting to ſettle and confirm what had been begun before. 
truth, the exiſtence of the bench, and of the juſtitiarit 


dat period certain deſcriptions came in uſe which were 


 banco, appears from records in the reign of Richard I. At 
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CHAP. II. not before known, and which plainly and clearly mark the 
| 

WILLIAM AY 

the CON . monaſterium, juſtitiarii regis apud We eftmonaſterium, or d 
 Weſtmonaſteris, bancum, and juſtitiarii de banco à; from alli 

which it may be collected, that common pleas were at 
this time moving off from the curia regis, and were fre. 


to 


JOHN, 


meant to be deſcribed in thoſe expreſſions. 2 
Ir has been obſerved”, that after the erection of the 
bank, the ſtyle of the ſuperior court began to alter; and 
| the proceedings there were frequently ſaid to be coram regs, 


However, it was ſtill called aula regis, curia regis, curit 
noflra, curia magna. | 


cerned both courts : curiam noſtram meant the exchequei 
as well as the court properly fo called. 


_ eroaching on the ancient local tribunals of the people, by 


_ courts of common law now ſeen in Weſtminſter-hall ; the 


HISTORY OF THE 


exiſtence of ſuch a court; ſuch as, curia regis apud Me. 
quently determined in a certain place, whole ſtyle wa 


or coram domino rege; and in ſubſequent times the court 
was ſtiled curia regis coram ipſo rege, or coram nobis, 01 
coram domino rege ubicunque fuerit, &c. as at this day", 


As the exchequer was a member of the curia regis, anda 


place for determining the ſame fort of conimon pleas | 
were uſually brought in the curia regis, the ſeparation d 


ſuch pleas from that court did conſiderably affect the ex- 
chequer. The clauſe in king John's charter equally con- 


THrvs have we ſeen this grand inſtitution of the Nor- 
mans dilating its influence over the whole kingdom, en- 


drawing into its ſphere all deſcriptions of cauſes and que- 
ſtions; till having exerted, as it were, its laſt effort, in 
ſending forth the new eſtabliſhments of juſtices itinerant 
and juſtices of the bench, it diſappeared by degrees from 
the obſervation of men, and almoſt from the records d 
antiquity, having depoſited in its retirement the three 


court coram ifſo rege, ſince called the king's-bench ; tht 


4 Mad. Ex. 539-540 101d. 3433. bid. 544." 
| = Bench 


ENGLISH L A W. 


th : hy now ; called the common oury ; id the modern court 
fe erchequer. | 
*r ux court of chancery ad acquired a ſeparate exiſt- 


ce much about the ſame time. The buſineſs of the 
+ ancellor was to make out writs that concerned proceedings 
Ending in the curia regis and the exchequer. He uſed to 
Hal and ſuperviſe the king's charters, and, whenever there 
ole adebate concerning the efficacy or policy of royal grants, 
BS was to his judgment and diſcretion that a deciſion upon 
em was referred. He uſed to fit with the chief juſticiary 
d other barons in the curia regis and at the exche- 
er, in matters of ordinary judicature and on queſtions 
a revenue; though it was to the latter court he ſeemed 
Woltly allied in his judicial capacity x. Mr. Madox, ob- 


ichard and John to be diſtinct from thoſe of the exche- 
Yuer (a method of arrangement not obſerved before)*, is 


act ſeparately from the exchequer, In this conjecture he 


n the abſence of king Richard out of the realm, William 
> Longchamp, chief juſticiary and chancellor, was re- 
oved from the former office by the intrigues and manage- 
ient of John earl of Morton, the king's brother. After 
is, it is thought, he might diſcontinue his attendance at the 
Wxchequer ; and the buſineſs of the chancery, which before 
ied to be done there, might be transferred by him to an- 
ther place, and put into a new method; in which it 
night be judged proper and convenient to continue it 
ver after, ſeparate and independent. 

IF this conjecture may be admitted, concerning an eſta- 
liſhment beyond the reach of hiſtoric evidence, the court 
of chancery was erected into a diſtinct court nearly at the 
ame time when the other three received their preſent form 
ind juriſdiction ; which will go a great way towards juſti- 
Ving one part of the maxim of the common lawyers, that 


* Mad. Ex. 131. t Ibid. 132. 
the 


Prving that the rolls of chancery begin in the reigns of 


clined to think that the chancellor began about that time 


Frengthens himſelf by a corroborating fact, as he imagines. 
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525 HISTORY OF TH E 
CHAP. II. the four courts of Weſtminſter-hall are all of equal: an · 
3 27 er tiquity; 3 though it refutes the other part of it, that they 


me CON. have been the fame as they now are from time immemorial. i 


to | 
JOHN, 


and the fountain of juſtice was always acceſſible to the 


plaining to the juſtices of the king's court for relief, uſed 


ginally), and related to him the nature of his injury, and 


wanted. When this had been long the practice, ſuch a 
variety of forms had been deviſed, that there ſeldom aroſe 


ment; the old forms were adhered to, and became prece- 


old forms had rendered them ſo facred, that at length any 


and therefore could not be done but by the great council. 


cer of juſtice, miniſtering to the judicial authority of the 
| king's courts, The chancellor s character continued the 


THz chancery was the officina juftitie, the manufactory, 
if it may be ſo called, of juſtice, where original writs were 
framed and ſcaled, and whither ſuitors were obliged to 
reſort to purchaſe them in order to commence actions, and 

fo obtain legal redreſs. For this purpoſe the chancery was 
open all the year; writs iſſued from thence at all times, 


king's ſubjects. The manner in which the buſineſs there 
was conducted, ſeems to have been this : the party com- 


to be referred to the chancellor (in perſon, perhaps, ori- 


prayed ſome method of redreſs. Upon this, the chancellor 
framed a writ applicable to the complainant's caſe, and 
conceived ſo, as to obtain him the ſpecific redreſs he 


2 Caſe in which it was required to exerciſe much judge- 


dents of eſtabliſhed authority in the chancellor's office. 
After this, the making of writs grew to be a matter of 
courſe ; and, the buſineſs there increaſing, it was at length 
confided to the chancellor's clerks, called clerici cancellaria, 
and ſince curſitores cancellariæ. A ſtrict obſervance of the 


alteration of them was eſteemed an alteration of the law, 
It became not unuſual in thoſe times for a plaintiff, when 
no writ could be found in chancery that ſuited his caſe, to 


apply to parliament for a new one. 
Tus far the chancellor ſeemed to act as a kind of offi- 


ſame, 


ENGLISH LAW. 6 


me, after this ſeparation, as it had been before, without CHAP. 11. 
y preſent increaſe or diminution. In the reign of — 
Wenry II. he was called the ſecond perſon in the govern- the C hn NQ. 
ent, by whoſe advice and direction all things were J 4 * N. 
Wdcred. He had the keeping of the king's ſeal; and, be- : 
De the ſealing of writs, ſealed all charters, treaties, and 
blic inſtruments. He had the conduct of foreign affairs, 
Wd ſeems to have acted in that department which is now 
ed by the ſecretaries of ſtate. He was chief of the 
ng's chaplains, and preſided over his chapel. His rank 
che council was high; but the great juſticiary had pre- 

dence of him". He is ſaid to have had the preſentation 
all the king's churches, and the viſitation of all royal 
Wundations, with the cuſtody of the temporalties of biſhops ; 
t thoſe writers who have taken upon them to ſpeak fully 
the office of chancellor, ſay nothing of any judicial au- 
ority exerciſed by him at this time. In the curia regis 
was rather an officer than a judge; but as he aſſiſted 
re, ſo he was ſometimes aſſociated with the juſtices in 
re. There is no notice, even in writers of a later date 
an this, neither in Bracton nor Fleta, that the chancellor, 
er he ſat ſeparate from the exchequer, exerciſed any 
licial authority, or that the chancery was properly 4 
t; but it is always: ſpoken of as an gffice merely, 
aring a certain relation to the adminiſtration of juſtice, 
the making and ſealing of writs. 
NoTwITHSTANDING the hereditary lords abſented  _ 

. 8 808 : ; Judicature of 

nſelves fo entirely from the curia regis, they ſtill retained the coundl. 
inherent right of judicature, which reſided in them as 
nſtituent members of the council of the king and king- 
m. When the curia regis was divided, and the depart- 
nts of ordinary judicature were branched out in the 
inner we have juſt ſeen, the peculiar character of this 


Mad. Ex. 425 43+ Lit. Hen. II. vol. 2. 3 12. x Mad, Ex, 42. 
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CHAP, II. 
1 — 

more diſtinguiſhable. 

me CON O. I EIs council was of two And and capacities: in o 
it was the national aſſembly, uſually called magnum cong 
lium, or commune concilium regni; in the other, it was ſim 


do 


from that body, together with the great officers of ſtat 
the juſtices, and others whom the king pleaſed to take int 

a participation of his ſecret meaſures, as perſons by whe 
advice he thought he ſhould be beſt aſſiſted in affairs of i 
portance. This laſt aſſembly of perſons, as they were 
branch of the other, and had the king at their head, wen 


of Edward I. when the term parliament was firſt appliedt 
the national council ; and then the former was ſtiled cord 


was this: they were the court of laſt reſort in all cak 
of error; they explained doubtfut points of law, 
uſed commonly to refer to the great council matters 


| thereupon and they tried criminal accuſations broug 


more ordinary and more comprehenſive juriſdiction thi 


council, now ſeparated and retired within itſelf, becam 


ply the council, and conſiſted of certain perſons ſeled 


conſidered as retaining ſome of the powers exerciſed by tl 
whole council, As they both retained: the fame appell 
tion, and the king preſided in both, there was no diff 
rence in the ſtile of them as courts ; they were each cora 
rege in concilio, or coram ipſo rege in concilio, till the reig 


rege in parliamento. 
IRE judicial authority of the barons, which 
reſided with them after the diſſolution of the curia reg 


interpreted their own acts; for which purpoſe the juſtic 


difficulty depending before them in the courts below. Th 
heard cauſes commenced originally there, and made awar 


againſt their own members. 
TRE corncil, properly fo called, ſeems to ws had 


the commune concilium; which it was enabled to exercil 
more frequently, as it might be, and was, continually fun 
moned ; while the other was called only on great eme! 
gencies. In the court held coram rege in concilio, thel 
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eus to have reſided a certain ſupreme adminiſtration of CH AP. II. 
Wi tice, in reſpect of all matters which were not cogni- — 
ble in the courts below: this juriſdiction Was both civil me CON G. 
criminal. They entertained enquiries concerning on N. 
operty for which the ordinary courſe of common-law 
oceeding had provided no redreſs, and uſed to decide 
æqus et bono, upon principles of equity and general law. 
Il offences of a very exorbitant kind were proper objects 
their criminal animadverſion. If the perſons who had 
Jen part in any public diſorder were of a rank or deſcrip- 
on not to be made amenable to the uſual proceſs, or the 
caſion called for ſomething more exemplary than the ani- 
adverſion which could be made by ordinary juſtices, theſe 
ere reaſons for bringing enquiries before the council: 
theſe, and ſome other inſtances, as well touching its 
vil as criminal juriſdiction, it acted only in concurrence 
ich, and in aid of, the courts below. 
Tavs was the adminiftration of juſtice fill kept, as it 
ere, in the hands of the king; who, notwithſtanding 
e diſſolution of his great court, where he preſided, was 
Wl, in conſtruction of law, ſuppoſed to be preſent in all 
oſe which were derived out of it. The ſtile of the great 
duncil was coram rege in concilio, as was that of his ordinary 
puncil for advice. The chancery, when it afterwards be- 
me a court, was cram rege in cancellarid; and the prin- 
pal new court which had fprung out of the curia regis, 
as coram ipſo rege, and coram rege ubicunque fuer in Au- = 
= 
Tur Epen of eecleſiaſtical cauſes from civil, was ; not Of the ſpiritual 
e Jeaſt remarkable part of the revolution our laws under- 
ent at the Conqueſt. The joint juriſdiftion exerciſed in - 
e Saxon times by the biſhop and ſheriff was diſſolved, as 
is been before mentioned, by an ordinance of William; 
id the biſhop was thenceforth to _ his court ſeparate 


om that of the ſheriff 7. 


„Wu xk. Leg. Sax, 292. Seld. es 2 
e . c Trals 
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CHAP, II. 


_ WILLIAM 


to 


JOHN. 


jects of a different nature from thoſe concerning which the 


relating to the biſhopric of Lincoln; and therein he com. 
the CON Q manded, © that no biſhop or archdeacon ſhould thence. 


“ eauſe which related to the cure of fouls; but that who. 


c the charge, and do what was right 2 towards God and 


' moreover ordained, “ that ſhould any one, after three no- 


ec make ſubmiſſion, he ſhould be excommunicated; 
c and, if need were, the aſſiſtance of the king or 


c ftrictly charged and commanded, that no ſheriff, pra- 
e pofetus froe miniſter regis, nor any layman whatſoever 
c ſhould intromit in any matter of judicature that be- 
„ longed to the bifhop .“ This is the whole of that 


famous charter. 


laws; and, being now out of the influence and immediate 
| ſuperintendance of the temporal judges, he was very ſuc- 
_ ceſsful in introducing, applying, and gaining preſcription 


HIS TON ON THE 


Ts ordinance of William is compriſed in a chad 


« forward hold plea de legibus epiſcopalibus in the hundred 
c court, nor ſubmit to the judgment of ſecular perſons any 


© ever was proceeded againſt for any cauſe or offence ac. 
<« cording to the epiſcopal law, ſhould reſort to ſome place 
« which the biſhop ſhould appoint, and there anſwer to 


ce the biſhop, not according to the law uſed in the 
© hundred, but according to the canons, and the epiſcopal 
law.“ In ſupport of the biſhop's juriſdiction, it was 


< tices, refuſe to obey the proceſs of that court, and 


« the ſheriff might be called in. The king moreover 


We the ſpiritual court was once divided Bet the temps. 
ral, different principles and maxims began to prevail in that 
tribunal. The biſhop thoughLit no ways unſuitable, that ſub- 


temporal courts decided, ſhould be adjudged by different 


for the favourite ſyſtem of pontifical law, to which every 
churchman, from education and habit, had a ſtrong par- 


9 


Faciat recfum. Wilk. Leg Avg. Sax. pa. 292. 293. 
Fry tiality; 


ENGLISH LAW. — 65 


zality. The body of canon law ſoon exceeded the bounds CHAP. II. 
hich a concern for the government of the church would —— 
aturally affix to it. Inſtead of confining their regulations the CON Q, 
o facred things, the canoniſts laid down rules for the or- J 08 N. 
gering of all matters of a temporal nature, whether civil or N 
riminal. The buying and ſelling of land, leaſing, mort- 
raging, contracts, the deſcent of inheritance; the proſe- 
Hution and puniſhment of murder, theft, receiving of thieves, 
W-auds ; theſe and many other objects of temporal judica- 
Jure are provided for by the canon law; by which, and 
Which alone, it was meant the clergy ſhould be governed as 
\ diſtinct people from the laity. This ſcheme of diſtinct go- 
Wcrnment wes, perhaps, not without ſome example in the 
Practice of the primitive times; when it was recommended 
at chriſtian men ſhould accommodate differences among 
Whcmſclves, without bringing ſcandal on the church by ex- 
Woſing their quarrels to the view of temporal judges. For 
Whis purpoſe, biſhops had their ep:ſcoporum ecdici, or church- 
Wawjers; and, in after-times, their officials, or chancellors : 
nd when the Empire had become chriſtian, the like practice 
W ontinued, for ſimilar reaſons, with regard to the clergy. 

But this, which was in its deſign nothing more than a ſort 
f compact between the individuals of a fraternity, was 
xalted into a claim of diſtinct juriſdiction, excluſive of 
he temporal courts, for all perſons who came under the 
itle of clerks, and for many objects which were ſaid to be 

f a ſpiritual nature. This attempt was favoured by the 
W-paration now made, in this country, between the ſpiritual 3 
ind temporal judges. 
In the gradual increaſe of this clerical judicature 
eparate from the temporal courts, we ſee the means by 


ion hich the eccleſiaſtics in after-times were enabled to per- 
ery Nect their ſcheme of independent ſovereignty, i in the midſt of 
ar- ecular dominion ; whereby they aſſumed powers dangerous 


o the crown, and the political freedom of the ſtate. 
Taz increaſe of the clergy in power and conſequence 
as owing to the influence of the civil and canon law. With 
Vor. 1. | = 1 theſe 


66 HIS TOR O THE 


c H AP. II. 


theſe inſtruments they ventured to encounter the eſtabliſh £ 
WILLIAM authority of the municipal law, whoſe dictates were fo op 
Re N poſite to their grand ſchemes of eccleſiaſtical ſovereignty, 
JOHN, SUCH an entire deſtruction had been made of every eſti 
Ol the civil and þliſhment by the Saxon invaders, that the Roman law va 
_ Canon law. Hoy 
| quite eradicated. The only remains of this law that coul 
be picked up in the Saxon times, were from the code 
Theodoſius, and fuch ſcraps of Gaius, Paulus, and Ulpia 

as {til} exiſted in ſome mutilated parts of the Pandects 
Theſe remnants of the civil law, like other learning, wen 
moſtly in the ha nds of eccleſiaſtics, who ſtudied them wit 
diligence. It was from theſe that they formed a ſtile, and 
learned a method, by which to frame their own conſtitutions; 
which were now growing to ſome magnitude and conſe 
quence, and began to chum. notice as a ſeparate guy d 
law of themſelves. 
Dex the reigns of William the Conqueror and Ru 
fus, we hear nothing in this country of the civil law* 
though the inſtitute, the code, and the novels of Ju 
nian, had been taught in the ſchool of Irnerius, at Bologn 
and there were even fome imperfect copies of the Panded 
in France; yet the ſtudy of the civil law did not go d 
with ſpirit; nor was that ſyſtem of juriſprudence regard 
with the univerſal reverence which it acquired afterwark 
when a complete copy of the Pandects was found at Amal 
A. D. 1137, at the time that city was taken by the Piſans“ pit 
Tux canon law firſt known in this country was form 

by permiſſion and under authority of the government, an 
ſeemed to be ſupported by arguments of expediency, I 
exiſtence of a church, with the gradation and ſubordinatid 
of governors and governed, called for a ſet of regulatioM*r: 
for the direction and order of its various functions. Ic 
was admitted; and under that notion a body of canoniciie | 
* had been ſuffered to grow up for a long cou 


Puck de ant. 299. | __® Giann, Hiſt, Nap. lid, 11. ca. 7 \ 
© Ibid. 297» | vol. 2. p- hs 
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years. In a national ſynod held A. D. 670, the codex CHAP. II. 
anonum vetus eccleſiz Romang was received by the clergy ©. —— 
t appears allo by the before- mentioned charter to the bi- the CON Q. 
hop of Lincoln, that f William the Conqueror, with the ] ou N. 
dvice and aſſent of his great council, had reviewed and | 
eformed the epiſcopal laws that were in uſe till his time in 
ngland. It is beyond diſpute that a canon law of ſome 
ind had been long eſtabliſhed here by the ſanction of the 
eoiflature 3 as may be ſeen in Mr. Lambard's Collection of 
axon Conſtitutions 5. Theſe antient canons were proba- 
ly not ſo prejudicial to the rights of the ſovereign and the 
ate; for which reaſon, as well as on account of the ap- 
earance they bore of municipal regulations, made at home 
or the government of the church, they had never excited 
ni complaint or jealouſy. | | 
BuT a compilation of canon law was made by. Ivo de 
bartres, in the time of Henry I. containing many extra- 
agant opinions, calculated to advance the dominion of 
e pope, and the pretenſions of the clergy. After this, 
d about fourteen years after the diſcovery of the Pandects, 
the year 1151, a more complete collection of canon 
w was made by Gratian, a Benedictine Monk of Bo- 
gna, and was publiſhed under the title of Decretum : it 
as made in imitation of the Pandects, and was a dige/t of 
e whole pontifical canon law. This is a collection of 
Epinions and deciſions, extracted from ſayings of the fa- 
gers, canons of councils, and, above all, from decretal 
iſtles of popes z all tending to exalt the clerical ſtate, and 
d exempt the clergy from ſecular ſubordination, The ap- 
iti aufe this book received from the ſee of Rome and the 
Jerzy, raiſed it ſoon above all former collections; and it 
came the grand code of eccleſiaſtical law, upon which 
e Popul crarchy reſted all its hopes and pretenfions. 


* Seld, Notes to Eadm. : | s Duck de aut, 56. 
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the CON Q_ laws was now. drawn cloſer. The canon law was fro 
the beginning under great obligations to the civil; t 
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68 
CHAP. u. THE canon and civil law had before been ſtudied 4 
WILLIAM profeſled by the ſame perſons ; and the union of theſe ty 


not ſubſiſt without the other. They afforded each othe 


at Oxford, on the canon and civil law. Upon this an alan 


to which theſe new doctrines might lead, in the year 11; 
or thereabouts, is ſaid to have forbid the reading of books 
the canon law® ; a prohibition that could not be meant 


and ratified, but probably only to the novel and bold o 


lative ſanction, and by Jong continuance they had ingraft 
themſelves into the conſtitution of the country; but 2 
of opinions entirely new was advanced by the publicati 
of the Decretum, which, from the parade of the work a 
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very form in which it now appeared was evidently bg 
row 47 from thence ; and whatever was moſt excellent ini 
was acknowledged to be copied from that model. The 
two ſyſtems now became fo connected, and in fo near a d 
ęgrce of relation, that a learned writer ſays, the one co 


mutual ſupport; they had the ſame profeſſors; and it v 
requiſite to the fame and preferment of a churchman, ti 
he ſhould be both a civilian and a canoniſt. 

WHEN theſe two laws were brought into this high 
pute, Vacarius came into England, and, A. D. 1149, t 
wards the end of Stephen's reign began to read lecturg 


was raiſed, and the king, apprehenſive of the conſequen 


extend to that canon law which had long been admit 


nions contained in the collection of [va de Chartres, 1 
more particularly 1 in that lately made by Gratian. 
INDEED the uſe of the canon law became now a fubj 
of very ſerious conſideration. The canons before admitt 
here were very antient ; many of them had received a leg 


the ſupport it received from the ſee of Rome, had f 


appearance of a promulgation of laws impoſed on the chi Ica 


Joh. Saliſb. de nug. curia. 


. 
5 + 
2 
WW 
a 7 . 
5 
9 
by: 
\ 5 
je 
oF: 
3 
3 
** 
5 
hes 
Ls) 
i 
: 


ENGLISH LAW. 


n world by the ſole and ſupreme authority of the pope, 
om a queſtion on the vtility, as it had been before in 

e reſpects, it became now a queſtion upon the authority 
theſe laws i. "The conteſt between the ſecular and eccle- 
tical ſtate was thenceforward more violent, as the points 


on which it aroſe were more important. 


NoTwiTHSTANDING the prohibition of king Stephen, 


bg 
CHAP. II. 
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tle CON Q. 
to 


JOHN, 


{ſtudy of the civil and canon law was univerſally pro- | 


ted by the clergy. Educated in opinions calculated to 
omote the benefit and emolument of their own order, it 


not much to be wondered, that they ſtruck in with the 


ſigns of the pope, and ſtood firmly upon the maintenance 
their own pretended rights and privileges. 


TRE active ſpirit of the clergy did not want inſtruments 


work with : the body of canon Jaw lately publiſhed by 
atian furniſhed N and arguments for every ſpe- 
; of uſurpation. | 

'HE doctrines of the canon law, as Ae in the De- 
tum, tended to mark more ſtrongly the diſtinction between 
rgy and laity, and the great deference due to the former. 
is there laid down, that a cuſtom againſt the decree of a 
pe is void; and that all men muſt obſerve the pope's com- 
nd. It is made an anathema to ſue a clergyman before 


g) judge; if a lay judge condemn or deſtroy a clerk, he 


o be excommunicated ; a clerk may implead a layman 
ore what judge he pleaſes; judges who compel a clerk 
anſwer to a ſuit before them, ſhall be excommunicated ; 
wyman. cannot give evidence againſt a clerk ; with num- 


leſs extravagancies of the ſame kind, Such notions did 


canoniſts propagate for law reſpecting churchmen, in 
reigns of Henry II, of Richard, and of John, 

NDEED it was not till theſe doctrines had generally 
vailed, that the ſeparate eſtabliſhment of eccleſiaſtical 
icature gained much ſtrength. It was not till the publi- 


i Litt, Hen. II. vol. 2, 471. 
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JOHN, 


- tithes; which, being the iſſues of frechold property, and 


| benefices. A benefice, being an eleemoſynary provilt 


cation of the Decretum, and the growing authority of th 


merely ſpiritual . Accordingly ſuch pleas were held bt 2 


Henry II. After that, tithes came under the notice of 0 


Fire ſatias h an antient proceeding ſince aboliſhed by pal 


and the biſhops roſe in their pretenſions. 


inſtitution v. A like method of filling vacant biſhopri 
Was claimed by the pope; but the ſpirited reſiſtance of ſo 


ISTORY OF THE 


canons had given ſome order, conſiſtence, and ſtability t 
ſpiritual government, that the excluſive juriſdiction of thek 
courts was an object of very important conſideration, « 
that their claims were urged to any great extent. 
SOME cauſes, apparently clerical, had continued to han 
about the temporal courts, particularly thoſe concernin 


partaking of its nature, could hardly be conſidered : 
in the eccleſiaſtical and temporal courts till the time « 


courts of common law only in an indirect proceeding 
ſuch as on prohibitions, writs of right of advowſon, or 


ament n. The prerogatives of the hierarchy, and the ju 
diction of the eccleſiaſtical courts aſſiſted each other in e 
tending their influence, The courts grew in author 


AMoNGsT other attempts to aggrandiſe themſelyes, ! 
clergy did not omit ſo valuable a ſubje& of acquiſition 


for a perſon who officiated in the diſcharge of religious duti 
was originally in the ſole diſpoſal of the founder, and 8 
conferred, like other donations, by inveſtiture; but | 
biſhops, as having the ſuperintendence over ſpiritual thin 
claimed a right of controul over theſe gifts. This oc 
fioned a conteſt between patrons and the biſhops for m 
years; till at length the antient way of inveſtiture 
tirely ceaſed about the reigns of king Richard and Jo 
and lay-patrons became obliged firſt to preſent their ck 
to the biſhop, who, according to his diſcretion, gave til 


* Selden's Tithes, 387. em By ſtat, Ed. III. 
} Ibid, 4220 7 5 * 9 Tythes, 383. 
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3 our kings A all his attempts; though, as aſia, 
f th Je never receded from the pretended right. 
y Tyr appointment, however, to biſhoprics was, to a 


thek 4 egree, put under the controul of the pope. In the time 
5 0 4 f Henry I. a biſhop elect was to receive inve/titure of his 

W-mporaltics from the king, of whom all biſhops held their 
nds as baronies. This was performed by the king's 
mo clivering to the biſhop a ring and croſier, as ſymbols of 


W cc; and hence called inveſtiture per annulum et baculum : 
baer this the biſhop uſed to do homage to the king, as to 
©. liege lord, But that king finding it expedient to give 
way to the demands of the pope, reſigned this power and 
Weremony of inveſtiture, and only required that biſhops 
Would do homage for their temporalties: and king 
John, to obtain the protection of the pope, was contented 


ng he free right of electing their prelates, whether abbots 
r biſhops. He reſerved only to the crown the cuſtody of 
he temporalties during the vacancy ; the form of grant- 
ng a licence to proceed to election (ſince called a conge 
lire), on refuſal whereof the electors might make their 
lection without it; and the right of approbation after- 
wards, which was not to be denied without a reaſonable 
and lawful cauſe. This grant was expreſsly recogniſed 
and confirmed by king John's Magna Charta; was again 
ſtabliſhed by ſtat. 25, Ed. III. ſt. 6, c. 3.; and conti- 
0 ued the law and practice till the time of Henry VIII. 

To return to the progreſs of eccleſiaſtical judicature. 
There were two ſubjects of juriſdiction which the ſpiritual 
court graduallydrew to itſelf and endeayoured to appropriate: 


nizance of legacies, and the diſpoſal of inte/tates' effects, 

MARRIAGE, being a contract dictated and ſanctioned 
by the law of nature, and entitling the parties to certain 
ws rights, ſcems to have nothing in it of ſpiritual cog- 
= 4 ; to 


is ſpiritual marriage to hs church and of his paſtoral 


o give up, by charter, to all monaſteries and cathedrals, 


theſe were marriages. and wills ; which latter led to the cog- 
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CHAP. II. nizance; but the church of Rome having converted it in. 
rel to a ſacrament, it became entirely a ſpiritual contract, and 
the CON Q as ſuch fell naturally within the eccleſiaſtical juriſdiction, 
7 8 N. Very ſoon after its ſeparation from the ſecular court; i 
followed almoſt of conſequence, that the ſpiritual court 
ſhould likewiſedetermine queſtions of legitimaq and ba/tari,, 
Probate of  Casts of wills and inteſtacy, as they were, in their na- 
boa ture, leſs allied to the ſpiritual function, did not intirel 
ſubmit to the eccleſiaſtical juriſdiction. It appears from 
Glanville, that in the reign of Henry II. the juriſdiction of 
perſonal legacies was in the temporal courts o. But noi. 
withitanding this, if there was a queſtion in the temporal 
court, whether a teſtament was a true one or not; whe. 
ther it was duly made, or whether the thing demanded waz 
really bequeathed ; ſuch plea was to be heard and deter- 
mined by the court chriſtian ; becauſe, ſays our author, 
all pleas upon teſtaments are properly cogniſable before the ectit- 
| fraflical judge pv. Thus, the validity of a teſtament, or the 
' bequeſt of a legacy, was to be certified by the ſpiritul 
court: nevertheleſs, as in caſes of baftardy the court chriſtian 
did nothing more than anſwer the mere queſtion, whether 
baſtard or not, and the conſequence of deſcent and titl 
was left to be determined at common law; ſo were tht 
_ conſequences of a teſtament, as the recovery and payment 
of legacies, to be heard and determined in the tempord 
courts. 

By the manner in which Glanville ſpeaks of the probut 
of wills, it ſeems as if that courſe of authenticating wils 
had been long in uſe. The beginning, or ſteps, by which 
this innovation eſtabliſhed itſelf, it is not eaſy to trace: it 
lies buried in that obſcurity which involves not only the 
origin of our municipal cuſtoms, but the incroachment 
gradually made upon them by the civil and canon law. 

WHEN the eccleſiaſtical court had once the probate 
will, it appeared no very great enlargement of juriſdictic 


Lib. 5 | p Ibid, 
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n. add the power of ediforcing the execution of ch in CHAP, II. 
1 ayment of legacies. But there are no teſtimonies of thoſe Dr 
mes that warrant us to conclude, that this had generally the C O N . 
it btained before the reign of Henry III. 4. | J ** N. 
Ir ſcems doubtful, whether the mode uſed by the Saxons | 
4. WS: the diſtribution of the eſtates of inteſtates continued 
a. uring the whole of this period. A law of Henry I. 
1 ys, that upon a perſon dying inteſtate, thoſe who were 
MM titled to ſucceed ſhould divide his effects pro animd jus. 
of his is the firſt mention in our law of a diſpoſition of an 
0t- WW:tc ſtate's. effects for the benefit of his ſoul ; but there is no 
rl WW cntion of the controul or intermeddling of the biſhop, 
le- ther in this law, or, even later than this, in Glanville; 
v5 though he expreſsly mentions the juriſdiction of the 
e- urch as to teitaments. 
o king John' s charter it was expreſsly provided, has ifany 
- eeman died inteſtate, his chattels ſhould be diſpoſed of 
tne the hands of his next of kin, per viſum eccleſiz, by 
ul We advice and direction of the ordinary, faving to all 
1a editors their debts. This clauſe, it is ſaid, was word for 
ner Word in the charter 9. Hen. III. and is to be ſeen in ſeveral 
ite anuſcripts of it?; but being left out of the exemplifi- 
tie ion of this charter on the roll 2 5. Ed. I. from which is 
pied the Magna Charta in our ſtatute books, it is not 
da , found there. This proviſion was probably inſerted 
7 the contrivance of the biſhops, who, with Pandolfo the 
hal 1c's nuncio, were with John at Runnymede. There 
IT 1s not wanting colour for a proviſion like this; for as the 
ich tte of Henry I. before alluded to, had expreſsly ſaid, 
at the diſtribution was to be pro ani md inteſtati, the bi- 
ops ſeemed, by their holy function, to be beſt qualified 
lee this office performed with fidelity. Hence it was, 
at, in after-times, this power was delegated by the ordi- 
ary to the next of kin, in letters or otherwiſe; an autho- 


4 Seld, Works, vol. 1 3076 T Ibid. 1676. 
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CHAP. II. rity grounded upon theſe words of the charter, per viſin 


WILLIAM 


the CON & this law was put in force during the reign of king John, 


to 


J 0 H N. 


cd as a ſacred body of people, when oppreſſed and ill-treat- 


they took cognizance of many matters of contract which 


authority, and would, in time, have drawn within it 
juriſdiction moſt of the tranſactions of mankind. The 


encourage the clergy in their ſcheme of oppoſition to the 


_ clergy; till the ſeveral orders of ecclefiaſtics, united in 3 


_ tention, encouraged each other, by every motive of defence 
and aggrandizement, to contribute in their ſtations to pro- 
mote che power of the church. The pope having mad 


HISTORY OF- THE 
eccleſie * 3 though there are no documents that aſſure u 


Ix the reign of Stephen the clergy began to draw into E 
the ſpiritual! court the trial of perſons pro /x/tone fidet, that 
is, for breach of faith in civil contracts. By means of thi 


belonged properly to the temporal court. This was the 
boldeſt ſtretch which that tribunal ever made to extend it 


pretence on which they founded this claim was probably 
this: that oaths and faith folemnly plighted being of a re. 
ligious nature, the breach of them more properly belongs 
to the ſpiritual than to the lay tribunal. 


THE circumſtances of the times tended very much t 


ſecular pow er. The proviſion for the clergy was in thok 
days very precarious, and left them at the mercy of thei 
patrons. Being, in general, from their function, conſider. 


ed by potent lords, they drew the compaſſion of man), 
and particularly the ſupport of their biſhops ; who, in thei 
turn, receiving as little favour from kings, were continualy 
increaſing their ſtore of merit with the ſovereign pontiff by 
the many ſtruggles they engaged in on their own account, 
and on account of their inferior brethren. The pope, no un- 
grateful ſovereign, always diſtinguiſhed his zeal in ſupport 
ing his biſhops, as they did in ſupporting the lowe! 


common cauſe, and ſharpened againſt the laity by long con- 


5 Seld, Works yol, 3. 1679: 
uk 
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ſe of the biſhops to gain and govern the clergy, nai C HAP. II. 
1 their powers to eſtabliſn a dominion over the laity ; and —— 
no occaſion was let paſs in which any of them could ſnatch the C hs NQ. 


"= bin advantage. | J 0 U 1 
that S Hexry I. being ſeated on the throne by a doubtful fitle, | 
ths thought it prudent to gain the clerical part of his ſubjects 
nich by ſome conceſſions. Stephen, who owed his authority 
the entirely to them, went further. By theſe means they ac- 
Ih quired ſuch confirmed ſtrength and habitual reverence from 
Its 


tie people, that, notwithſtanding all the power of Henry II. 
and the ſpirit with which he aſſerted his ſovereignty and inde- 
pendence, the conteſt he had with Becket tended to an iſſue 
directly contrary to that which he had promiſed himſelf ; 
ſo that, after ſome conceſſions and connivance, to which he 
ſubmitted in fits of repentance, his reign ended in a firm 
eſtabliſhment of the clergy in moſt of their F en, 
claims of privilege and juriſdiction. | 

THE conteſt that Henry II. had with Becket concern- 
ing the limits of eccleſiaſtical power, fills up a great part 
of that king's reign. To give weight to his fide of the 
conteſt, and, inſtead of debating, to effect a clear deciſion, 
Henry procured an act of the legiſlature formally enacting 
the principal points of controverſy for which he contended, 
This was the famous Conftitutions of Clarendon, 

Ar a great council held at Clarendon, A. D. 1 164, i in Conſtitutions 
the 10th year of his reign, a code of laws was brought of CL 
forward by the king, under the title of the ancient cuſtoms of 
the realm; and as Becket had ſolemnly promiſed he would 
obſerve what were really ſuch, the king procured the prin- 
cipal propoſitions in diſpute to be enacted, and declared by 
the council under that denomination. Nothing will enable 
us to judge ſo well of the pretenſions of tne clergy, as a 
peruſal of theſe Conſtitutions; they ſhall therefore be ſtated 
at length. They are contained in ſixteen articles; ten of 
which were conſidered by the fee of Rome as ſo hoſtile to the 
rights of the clergy, that SAG Alexander i in full * 

N 5 paſſed 
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CHAP. II. paſted a ſolemn condemnation on them; the other ſix he 
willan falerated, not as goed, but liſo evil. I nels 11x articles were the 
the CON Q 2d, th, IIth, 13th, 14th, and 16th. 
on I HE 2d, Churches belonging to the ſee of our lord the 
king cannot be given away in pepetuity, without the con- 
ſent and grant of the king. 6th, Laymen ought not to be 
accuſed, unleſs by certain and legal accuſors and witnefles, 
in preſence of the biſhop, ſo as that the archdeacon may not 
| boſe his right, nor any thing which ſhould thereby accrue 
to him; and if the offending perſons be ſuch as none will 
or Gare accuſe them, the ſheriff, being thereto required by 
the bithop, ſhall ſwear twelve lawful men of the vicinage or 
town before the biſhop, to declare the truth xcconding to 
their conſcience. II th, Archbiſhops, biſhops, and all dig- 
niſied clergymen , who hold of the king in chief, have their 
poſſeſſions from the king as a barony, and anſwer thereupon 
to the king's juſtices and officers, and follow and perform 
all royal r en and rights, and, like other barons, ought 
to be preſent at the trials of the king's court, with the ba- 
rons, till the judgment proceeds to loſs of members, or 
death. 13th, If any nobleman of the realm ſhall forcibly 
reſiſt the archbiſhop, biſhop, or archdeacon, in doing juſtice 
upon him or his, the king ought to bring them to juſtice ; : 
and if any ſhall forcibly reſiſt the 7 in his judicature, 
the archbiſhops, biſhops, and archdeacons, ought to bring 
him to juſtice, that he may make ſatisfaction to our lord 
the king. 14th, The chattels of thoſe who are under for- 
feiture to the king, ought not to be detained in any church 
or church-yard againſt the king's juſtice, becauſe they be- 
long to the king, whether they are found within churches, 
or without. 16th, The ſons of villains ought not- to be 
ordained without the conſent of their lords, 1 in whote lands 
they are known to have been born, | 
Tus was the pope pleaſed to tolerate ſuch of theſe arti- 
cles as either did not at all affect the tient Nate, or rather 
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W were condemned by the pope, were as follow. 


vowſon and preſentation of churches between laymen, or 


"ou 


between eccleſiaſtics and laymen, or between eccleſiaſtics, 
: let it be tried and determined in the court of our lord the 
king. 3d, Eccleſiaſtics charged and accuſed of any matter, 
nnd being ſummoned by the king's juſtice, ſhall come into his 
court to Mines there concerning that which it ſhall appear 
to the king's court 1s copnizuble: there; and ſhall anſwer in 


is cognizable there; ſo that the king's juſtice ſhall ſend to the 
. court of holy church, to ſee in what manner the cauſe 
3 ſhall be tried there; and if an eccleſiaſtic ſhall be convicted, 
5 or confeſs his crime, the church ought not any longer to 
ire him protection. 4th, It is unlawful for archbiſhops, 
WT biſhops, or any dignified clergymen of the realm, to go 
out of the realm without the king's licence; and if they 
2 go, they ſhall, if it fo pleaſe the king, give ſecurity that 
W they will not, either in going, ſtaying, or returning, pro- 
cure any evil or damage to the king, 6r kingdom. 5th, 
Perſons excommunicated ought not to give any ſecurity 
by way of depoſit, nor take any oath, but only find gage 
[and pledge to ſtand to the judgment of the church, in 
order to abſolution. 7th, No tenant in capite of the king, 
nor any of the officers of his houſhold, or of his demeſne, 
ſhall be excommunicated ; nor ſhall the lands of any of 
tem be put under an interdict, unleſs application ſhall firſt 
Inave been made to our lord the king, if he be in the king- 
dom, and if not, to his juſtice, that he may do right con- 
cerning ſuch perſon; and in ſuch manner, as that which 
all be a to the king's court ſhall be there determined, 
and what ſhall belong to the eccleſiaſtical court ſhall be 
ſent thither to be there oa 8th, Concerning ap- 

peals, 


O. 


ThE Iſt, If any diſpute ſhall ariſe concerning the ad- 


W the eccleſiaſtical court concerning that which it ſhall appear 
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5 contributed to aid and ſupport it; and were e in, CHAP. II. 
3 probably, to qualify and temper thoſe which were evidently 2 N 
hoſtile to the eccleſiaſtical ſovereignty. The ten which the C ON G. 


to 


] OHN. 
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CH AP. u. peals, if any ſhall ariſe, they ought to proved PW the 
WILLIAM archdeacon to the biſhop, and from the biſhop to the arch. 
the CON Q biſhop: and if the archbiſhop ſhall fail in doing Juſticy 
the cauſe ſhall at laſt be brought to our lord the king, that 
by his precept, the diſpute may be determined in the arch. 
biſhop's court ; ſo that it ought not to proceed any further 
without the king's conſent. gth, If there ſhall ariſe ay 
diſpute between an eccleſiaſtic and a layman, or between: 

- layman and an eccleſiaſtic, about any tenement which th 
eccleſiaſtic pretends to hold in eleemoßynd, and the layma 

- pretends to be a lay fee, it ſhall be determined by the judę 
ment of the king's chief juſtice, upon a recognition d 
twelve lawful men, trum tencmentum ſit pertinens ad eee. 
num, ſiue ad {edum laicum, And if it be found to be n 
elcemoſyna, then it ſhall be pleaded in the eccleſiaſtica 
court ; but if a lay fee, then in the king's court, unlek 
both parties claim to hold of the ſame biſhop or baron: 
and if they do, then the plea ſhall be in his court; pro- 
vided, that by ſuch recognition, the party who was fil 
ſeiſed ſhall not loſe his ſeiſin till the plea has been finally de. 
termined. Ioth, Whoſoever is of any city, or cath, 
or borough, or demeſne manor of our lord the king, 
he ſhall be cited by the archdeacon or biſhop for ay 
offence, and ſhall refuſe to anſwer to ſuch citation, ma 
be put under an interdict; but he ought not to be ex. 
communicated till the king's chief officer of the town kt 
applied to, that he may, by due courſe of law, comp! 
him to anſwer accordingly ; and if the king's officer {ul 
fail therein, ſuch officer ſhall be in miſericordid regis ; and thei 
the biſhop may compel the perſon accuſed by eccleſiaftici 
juſtice. 12th, Pleas of debt, quæ fide interpoſitd debentur, dr 
abſque inter pojitione fidei, whether due by faith ſolemn 

| pledged, or without faith ſo pledged, belong to the king 
judicature. 1 5th, When an archbiſhopric, or biſhopric 
or abbey, or priory of royal foundation, ſhall be vacanh 
it ought to be in the hands of the king, and he ſhall re. 


cet 
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Peive all the rents and iſſues thereof, as of his demeſne. CHAP. II. 
nd when ſuch church is to be filled, the king ought to 


ng © orc moan by 
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end for the principal clergy thereof, and the election ought the C ON | 
o be made in the king's chapel, with the king's aſſent, and J a N. | 
cle advice of ſuch of the prelates of the kingdom as he 


all call for that purpoſe n; and the perſon elect ſhall there 
lo homage and fealty to the king as his liege lord, of life, 
imb, and worldly honour (faving his order), before he be | 
onſecrated *. ; i 
THESE Conſtitutions were calculated to give a rational | 
Imitation to the ſecular and eccleſiaſtical juten and 
urniſned a baſis on which theſe ſeparate juriſdictions might | 
ave been founded, without any inconvenience to the na- 
ion, or diminution of the temporal authority; and they were | 
with that view confirmed, A. D. 1176, at a council held 

t Northampton. But the king, overcome with ſhame for 

he murder of Becket, with which he was charged, and 

truck with a panic of ſuperſtition, gave way to the torrent, 

id endeavoured to reconcile himſelf to the holy ſee by an 

mple concurrence with all its demands; at leaſt he deſiſted 

om executing thoſe laws for which he bad ſo many 

ears ben It appears, moreover, from a letter 

nich he ſent to the pope by the hand of Hugo Petriles, the 

rate, that, notwithſtand ng the oppoſition of the greateſt and 

ſeſt men in his kingdom, he had, at the interceſſion of the 

gate, and out of reverence and devotion to the ſee of 

dome, made the following conceſſions : That no clerk 

nould, for the future, be brought perſonally before a ſe- 

ular judge for any crime or tranſgreſſion ? whatſoever, ex- 

ept only for offences againſt the foreſt laws, or in caſe of 


% Deber fer i clectie aſſenſu domins from the Cottonian manuſcript of 
h et canfilio perſonarum regni quas Becket's Life and Epiſtles, which is 
d hoc faciendum vocaverit. probably the moſt ancient and correct 
3 Vid. Wilk. Ang. Sax. Leg. p. copy of them. 

21. and alfo in Litt, Hen, II. vol. 4. De FRO forts -fadta, 

14. a copy of theſe Conſtitutions | 


A lay 


$0 
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WILLIAM 


ſome other ſecular perſon. He promiſed, that any perſon 


HISTORY OF THE 
a lay fee for which lay ſervice was due to the king, or to 


convicted, or making confeſſion before his juſtice, in the 
preſence of the biſhop, or his official, of having knowing 


and premeditatedly killed a clerk, ſhould, beſides the uſual 


puniſhment for killing a lay man, forfeit all his land of in- 
heritance for ever ?. He alſo promiſed, that clerks ſhould 
not be compelled to ſubmit to the trial by duel; and more- 
over, he promiſed not to retain in his hands vacant bi. 
ſhoprics or abbeys beyond the term of one year, unleſs from 


urgent neceſſity, and evident cauſe of delay, not falſely pre- 


tended . It is ſaid b, that Henry, by charter, granted to 
the clergy the cognizance of cauſes matrimonial; but nei- 


ther this nor any other of the foregoing conceſſions were 


enacted by authority of parliament, during any part of thi 


_ king's reign ; nor did he himſelf obſerve them, except in not 


compelling criminal clerks to appear before a lay judge, 2 
before ſtipulated, and in exempting them in all caſes from 


the trial by duel. Ihe ſtatutes of Clarendon concerning 


_ eccleſiaſtical matters ſubſiſted unrepealed and confirmed; 


but were ſuſpended in part by a temporary connivance d 
the executive power®. 


Tux eſtabliſhment which the clergy gained in this reign 
was not weakened in thoſe of his ſucceſſors. Richard I. was 


. redeemed from his captivity by the aid of his ſubjects; 


among whom the zeal of the eccleſiaſtics, who readily 


converted their plate and other valuables to the ranſom of 


their king, was particularly diſtinguiſhed. This gave 


them every thing to hope from the king's gratitude ; nor 
were they diſappointed in their expectations. The feudd 
ſubjection under which John laid his kingdom to the pops, 


2 What extraordinary penalty was Sir Roger Owen MSS. p. 397. 
this, when laymen, at that time, for- © Sir. Roger Owen ſays, the kit 


ſeited their lands in caſes of felony? obtained a parliamentary repeal dd 


Wilk. Leg. Ang. Sax. p. 331. the Conſtitutions of N MS, 
Litt. Hiſt, Hen. II. vol. 4. 265. p. 494. | 
296. 8 F | 
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rated every clerical innovation, and ſeemed to juſtify the C H A P. II. 


(diſtinctions before claimed by the churchmen. WILLIAM 
the ils this manner did the influence of the civil and canon the C NQ. 
ll IT gradually increaſe ; but theſe laws were not confined to 52 N. 
ua the eccleſiaſtical courts, where they were profeſſedly the only 


improving its native ſtock. 


Ng 
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This is all that I thought neceſ- 
ſary to (tate concerning the preva- 
ence of the civil and canon law, 
md the influence they both had 
pon the common cuſtom of the 
realm; and I have heard no com- 
plaint, as in the caſe of feuds, that 
this part of the work is at all de- 
ective : indeed, I ſhould not wonder, 
if ſome thought even this ſhort 
ſketch too prolix ; ſo much are our 
ſtuqies and opinions directed by 
aihion. But it ſeems to me, if the il- 
Luſtration of our ancient law had been 
le ſole object of attention, and not a 


that happened to be in vogue, that 


prepoſſeſſion in favour of a topic 


Vor. Me | | G 


W rules of deciſion: they, by degrees, interwove themſelves 
into the municipal law, and furniſhed it with helps towards 
| The law of perſonal property 
was in a great meaſure borrowed from the imperial, and 
ce rules of the deſcent of lands wholly from the canon 
aw: to theſe might be added many other inſtances of imi- 
tation, too long to be enumerated in the preſent work. 
THESE twolaws, as the Norman had before, obtained here 
by ſufferance and long uſage. 
Ifitting and expedient, were quietly permitted to grow inte 
practice; while ſuch as were of an extravagant kind occa- 
ſioned clamour, were called uſurpations, and, as ſuch, 
were ſtrongly oppoſed. What was ſuffered to eſtabliſh it- 
ſelf, either in the clerical courts, or by mingling with the 
ſecular cuſtoms, became ſo far part of the common law of the 
realm, equally with the Norman ; for though of later birth, 
it had gained its authority by the ſame title, a length of 


Such parts of them as were 


Ir 


tlie ſame cenſure would be at leaſt as 
applicable in one as in the other caſe. 
A compariſon of our law with 
thoſe two ſyſtems of juriſprudence, 
would, in my mind, be an enquiry of 
equal curioſity, and much more to 
the purpoſe of a hiſtory of the 
Engliſh law, than the ſame proceſs. 
when applied to the ſo-much-admired 
ſyſtems of foreign feuds. This is ſuf- 
ficiently evinced by the curſory re- 
marks already made reſpecting theſe 
two laws. It further appears by the 
works of Glanville, Bratton, and 
other old authors, who certainly 
wrote the law of their time, and pot 
their own inventions, as has been too 
often 
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a lay fee for which lay ſervice was due to the king, or to 
ſome other ſecular perſon. He promiſed, that any perſon 
convicted, or making confeſſion before his juſtice, in the 
preſence of the biſhop, or his official, of having knowingly 
and premeditatedly killed a clerk, ſhould, beſides the uſul 
puniſhment for killing a lay man, forfeit all his land of in- 
heritance for ever *. He alſo promiſed, that clerxs ihould 
not be compelled to ſubmit to the trial by duel; and more- 
over, he promiſed not to retain in his hands vacant hi. 
ſhoprics or abbeys beyond the term of one year, unleſs from 
urgent neceſſity, and evident cauſe of delay, not falſely pre- 
tended . It is ſaid b, that Henry, by charter, granted to 
the clergy the cognizance of cauſes matrimonial; but nei- 
ther this nor any other of the foregoing conceſſions were 
enacted by authority of parliament, during any part of thi 
_ king's reign ; nor did he himſelf obſerve them, except in not 
compelling criminal clerks to appear before a lay judge, 2 
before ſtipulated, and in exempting them in all caſes from 
the trial by duel. The ſtatutes of Clarendon concerning 
_ eccleſiaſtical matters ſubſiſted unrepealed and confirmed; 

but were ſuſpended in part by a temporary connivance d 

the executive power®. 

Tux eſtablihment which the clergy eained 3 in this r. reign 
was not weakened in thoſe of his ſucceſſors. Richard I. wa 
. redeemed from his captivity by the aid of his ſubjects; 
among whom the zcal of the eccleſiaſtics, who readily 
converted their plate and other valuables to the ranſom ot 
their king, was particularly diſtinguiſhed. This gave 
them every thing to hope from the king's gratitude ; nor 
were they diſappointed in their expectations. The feudi 
ſubjection under which John laid his kingdom to the pops, 

2 What extraordinary penalty was *® Sir Roger Owen MSS. p. 39). 
this, when lay men, at that time, for- Sir Roger Owen ſays, the kitg 
ſeited their lands in caſes of felony? obtained a parliamentary repeal d 

2 Wilk. Leg. Ang. Sax. p. 331. the Conſtitutions of Clarendon. MS. 

Litt. Hiſt, Hen. II. vol. 4. 265. p. 404. : 
296. | 555500 5 
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improving its native ſtock. 


immemorial age a 


4 This is all that T thought neceſ- 
ſary to ſtate concerning the preva- 
Jence of the oivil and canon law, 
and the influence they both had 
upon the common cuſtom of the 

realm; and I have heard no com- 
plaint, as in the caſe of feuds, that 
this part of the work is at all de- 
ective : indeed, I ſhould not wonder, 
if ſome thought even this ſhort 
ketch too prolix ; ſo much are our 
ſtuqies and opinions directed by 
faihion. But it ſeems to me, if the il- 


Wc ſole object of attention, and not a 
prepotſeflion in favour of a topic 


that happened to be in vogue, that 
Vol. I. 


luſtration of our ancient law had been 
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: ratified every clerical innovation, and ſeemed to juſtify the 
2 diſtinctions before claimed by the churchmen. 

Is this manner did the influence of the civil and canon 
f law gradually increaſe; but theſe laws were not confined to 
> the eccleſiaſtical courts, where they were profeſſedly the only 


: rules of deciſion: they, by degrees, interwove themſelves 
into the municipal law, and furniſhed it with helps towards 


The law of perſonal property 


vas in a great meaſure borrowed from the imperial, and 
W the rules of the deſcent of lands wholly from the canon 
; law: to theſe might be added many other inſtances of imi- 
| tation, too long to be enumerated in the preſent work. 
THESE twolaws, as the Norman had before, obtained here 
by ſufferance and long uſage. 
; fitting and expedient, were quietly permitted to grow inte 
practice; while ſuch as were of an extravagant kind occa- 
lſioned clamour, were called uſurpations, and, as ſuch, 
vere ſtrongly oppoſed. What was ſuffered to eſtabliſh it- 
ſelf, either in the clerical courts, or by mingling with the 
W{:cular cuſtoms, became ſo far part of the common law of the 
realm, equally with the Norman ; for though of later birth, 
it had gained its authority by the ſame title, a length of 
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IT 


the ſame cenſure would be at leaſt as 
applicable in one as in the other caſe. 

A compariſon of our law with 
thoſe two ſyſtems of juriſprudence, 
would, in my mind, be an enquiry of 
equal curioſity, and much more to 
the purpoſe of a hiſtory of the 
Engliſh law, than the ſame proceſs. 
when applied to the ſo-much-admired 
ſyſtems of foreign feuds. This is ſuf- 
ficiently evinced by the curſory re- 
marks already made reſpecting theſe 
two laws. It further appears by the 


works of Glanville, Bracton, and 


other old authors, who certainly 
wrote the law of their time, and not 
their own inyertions, as has been too 

often 
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c H Ar. 11. 


WILLIAM, 
the CO 


Of trial by due] 
in civil que- 
ions. 


who would venture his life in the duel for the truth d 


IT had been a very ancient cuſtom among the Normang, 


both in their own country and in France, to try titles v 
land, and other queſtions, by del. When William had WW 
ordained that this martial practice of his own Country 
ſhould be obſerved here in criminal trials, it became very 

eaſy to introduce it into civil ones; and being only uſed ine 
the curia regis, it had not, among the ether novelties of i 
that court, as it certainly would have had in the county { 
court, or any other of the ancient tribunals of Saxon ori- L 


ginal, the appearance of ſo ſingular an innovation. 

WIE all its abſurdity, this mode of trial was not 
without ſome marks of a rational reliance on teſtimony, 
and vouchers for the truth of what was in diſpute z for i 
was never awarded without the oath cf a crcdible witneſs 


what he ſwore. © I am ready,” ſays the party litigant, 
« to prove it by my freeman John, whom his father on 
« his death-bed enjoined, 5 the duty he owed him, that 


often and too caddie ſaid ; 
and it is confirmed by marks of con- 
formity, or imitation, in inſtances 
where no ſuſpicion of fabri ication was 
ever entertained, 

The civil and canon law ſeem in 
a particular manner to be objects of 
curioſity to an Engliſh lawyer ; they 
have long been domeſticated in this 


country; were taught at our univer- 
| ities as a part of a learned educa- 


tion, and the road to academic ho- 
nours ; they have entered into com- 
petition with the common kw ; and, 
though unſucceſsful in the ſtruggle, 
were {till thought worthy to be ve 
tained: in our ecclefiaſtical courts, 
and there became the model by which 
our national canons and provincial 
conſtitutions were framed, Theſe 
two laws, therefore, ſtand in a much 
nearer relation to the common law, 


than the feudal law of Lombardy, or 


of any foreign country ; none of which 
can boaſt any pretenſions equal to 
thoſe abovemendoned. 


remarkabiy to relate to the commo 


laws in this country, aud of our o 


Netwithſiandiog this cloſe affinity 
Hetween the civil and canon law ant 
Our on, 1 thought, that to enter i- 
to a particular compariſon of ſuck 
parts of thoſe laws as ſeemed mom 


law, was an enquiry not ftridy 
within the compaſs of the preſent Hi 
{tory ; and therefore I declined it, fi 
reatons ſimilar to thoſe I have befur 
given with regard to foreign feuds. 

I cannot, however, leave this ſub 
ject without expreſſing a wiſh, tl 
the early connexion of our law wit 
the civil and canon law was more fulf 
wveltigated than it has yet been, Tit 
miftory and preſent (tate of thoſe tui 


national canon law, ſeems alſo to hait 
been not yet ſufficiently develope 
To this it may be anſwered, that then 
is at leaſt as great want of curioſ 
upon this topic, as of informatiolj 
and I am ſure I do not pretend to d 
termine which of theſe is the caul 
and which the effect, of the other. 

| « | 
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« ſhould hazard himſelf in a duel for it, as for that which his 
« father had ſcen and heard e. Thus the champion of the 
demandant was ſuch a one as might be a fit witneſs; and 
on that account the demandant could never engage in the 
combat himſelf : but the other party, who was defendant, 
or tenant, in the ſuit, might engage either in his own per- 
ſon, or by that of another. | 

IT is difficult to ſay what matters were, at one time, 
ſubmitted to this mode of trial. Perhaps at firſt all que- 
tions of fact might, at the option of the demandant, have 
been tried by duel. In the reign of Henry II. it was de- 
ciſive in pleas concerning freehold ; in writs of right; 
in warranty of land, or of goods ſold; debts upon mort- 
gage or promiſe ; ſureties denying their ſuretyſhip ; the 
validity of charters ; the manumiſſion of a villain ; que- 


by duel f. 
NoTWITHSTANDING the general bent of this people 


genius, there muſt have been men of gravity and learning 
amongſt them at all times; and perſons of that character 
ould. always reprobate ſo ineffectual and cruel a proceed- 
ing. Conſiderations of this kind at laſt effected a change. 


of fact relating to property were tried by twelve liberos et 
legales homines juratos, fworn to ſpeak the truth; who were 
ſummoned by the ſheriff for that purpoſe. This tribunal 
Was, in ſome caſes, called affiſa, from affidere, as it is ſaid, 


indeed ſeems intimated by the manner in which Glanville 
often NR himſelf, that it was W called 


a Ariaſtoy i in the true ſpirit of the Col teſlimonio, io vo, che Parme fiens : 
dld juriſprudence, as well as of chi- Che ora, e in ogni tempo, che ti piace, 
alry, makes Rinaldo refer to the Te n | ian a far prova piu verace. 
rial of arms, as equal to if not Orl. Fur. cant. 31. ttanz. 102. 
enger than that by teſtimony. * Glany. paſſim. 


G 2 8 from 


W find in the reign of Henry II. that many queſtions 
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if at any time he ſhould hear of a ſuit for this land, he c HAP. U. 
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ſtions concerning ſervices: all theſe might have been tried 


o admit the propriety of a trial ſo ſuitable to their martial 


Of trial by jury. 


becauſe they ſat together; though it is moſt probable, and | 
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CHAP. 11. from FR 772 (as laws were then termed), by which the 

L—— application of this trial was, in many inſtances, ordained, 

eh On other occaſions this trial was called zurata, from the 

ne ARS Juratos, or juratores, who compoſed it. Of the origin of 

nn this trial by twelve jurors, and the introduction of it into 
this country, we ſhall next enquire. 

THe trial per duodecim juratos, called namnkeda, had cb. 
tained among the Scandinaviens at a very early period; but 
| having gone into diſuſe, was revived, and more firmly eſta- 

þliſhed, by a law of Reignerus, ſurnamed Lodbrog, about 
the year A. D. 8205. It was about ſeventy years after 
this law, that Rollo led his people into Normandy, and, 
among other cuſtoms, carried with him this method o 
trial; it was uſed there in all cauſes that were of {mal 
importance. When the Normans had tranſplanted them- 
ſelves into England, they were defirous of legitimating 
this, as they did other parts of their juriſprudence ; and they 
_ endeavoured to ſubſtitute it in the place of the Saxon fla. 
tores, to which tribunal it bore ſome ſhew of affinity. 
THE earlieſt mention we find of any thing like a jun 
was in the reign of William the Conqueror, in a cauf 
upon a queſtion of land, where Gundulph, biſhop of R. 
cheſter, was a party. The king had referred it to the 
county, that is, to the ſefatores, to determine in their county 
court, as the courſe then was, according to the Saxon 
eſtabliſhment ; and the ſectatores gave their opinion of the 
matter. But Odo, biſhop of Bayeux, who preſided at the 
hearing of the cauſe, not ſatisficd with their deter: 
mination, directed, that if they were ſtill confident thi 
they ſpoke truth, and perſiſted in the fame opinion, the; 
ſhould chute #welve from among themſelves, who ſhoul 
confirm it upon their oaths*, It ſeems as if the biſhy 
had here taken a ſtep which was not in the uſual wa 
of proceeding, but which he ventured upon in confar: 
mity with the practice of his own country; the genen 


* Hick, Thef, Diff Epiſt. 35 39,40. h Text, Roff. apud Hickes, ut fu 
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jaw of England being, that a judicial enquiry concerning 
a fact {ould be collected per omnes comitatiis probos homines. 
Thus it appears, that in a cauſe where this ſame Odo was 
one party, and archbiſhop Lanfranc the other, the king 
direted TOTUM comitatum conſidere ; that all men of the 
county, as well French as Engliſh, (particularly the latter) 
that were learned in the law and cuſtom of the realm, 
ſhould be convened : upon which they all met at Pinendena, 
and there it was determined AB OMNIBUS lis Probi, and 
agreed and ad) udged d toto comitatu. In the reign of Wil- 
liam Rufus, in a cauſe between the monaſtery of Croyland 


8c 
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and Evan Talbois, in the county court, there is no men- 


tion of a jury; and ſo late as the reign of Stephen, in a 
cauſe between the monks of Chriſt-Church, Canterbury, 
and Radulph Picot, it appears from the acts ofthe court ł, that 
it was determined per judicium TOTIUS COMITATUS!, 
Tx1s trial by an indefinite number of ſectatores or ſuitors 
of court continued for many years after the Conqueſt: 
theſe are the perſons meant by the terms pares curiæ, and 
judicium partum, ſo often found in writings of this period. 
Sueceſſive attempts gradually introduced jurors to the ex- 


eluſion of the ſectatores; and a variety of practice, no 


doubt, prevailed till the Norman law was thoroughly eſta- 
bliſhed x. It was not till the reign of Henry II. that the 
trial by jurors became general; and by that time, the 


king's itinerant courts, in which there were no pares curiæ, 


had attracted ſo many of the country cauſes, that the 
ſectatores were rarely called into action +. 

TRE ſudden progreſs then made in bringing this trial in- 
to common uſe, muſt be attributed to the law enacted by 
that king. As this law has not come down to us, \we are 


ignorant at what part of his reign it was paſſed, and what 
was the preciſe extent of its regulation: we can only col- 


« Bib. Cott, Fauſtina, A. 3. 11. 31. bus ſubmevemus. Leg. 31. 
_ ] Hickes Thef, Diff. Ep. 36. + Perſons of a new character, 
* The following law of Henry T. under the name of ſecta and ſeftatr- 
ſeems to be in ſupport of the antient res, in a ſubſequent period, made a 


uſage. Unusquiſg; PER PARES SVO neceſſary part of moſt actions brought 


Of trial by the 


aſſiſe. 


judrcandus eft, et ejuſdem provinciee ; 3 in the King's courts, as will be ſcen 


ERECRINA vero judicig modis omni= hereafter. 
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n p. u. lect ſuch intimation as is given us by cotemporary autho. 
| 47> rities, the chief of which is Glanville, who makes fre. 
the CON Q. quent alluſion to it. It is called by him afſ/a, as all laws 

3 n 5 then were, and vegalis conflitutio 3 ; at other times, regal 
EO *  gueddam beneficium, clementid principis de concilio procerun 
5 populis indultum. It ſeems as if this law ordained, that all 
queſtions of ſeift in of land ſhould be tried by a recognition 

of twelve good and lawful men, ſwarn to ſpeak the truth; 
anqd alſo that in queſtions of right to land, the tenant might 
elect to have the matter tried by twelve good and lawfy| 
knights inſtead of the due]. It appears that ſome incidental 

| points in a cauſe, that were neither queſtions of mere 7:7ht, 
nor of ſeiſin of land, were tried by a recognition of twelve 
men; and we find that in all theſe caſes, the praceeding was 
called per aſſiſam, and per recognitionem ; and the perſons 
compoſing it were called juratores, jurati, recognitore 
%%; and collectively dia, and recognitio only the 
twelve jurors in queſtions of right were diſtinguiſhed with 
the appellation of magna afſi/a ; probably becauſe they were 
knights, and were brought together alſo with more ceremo- 
ny, being not ſummoned immediately by the ſheriff, as the 
ethers were, but clected by four knights, who for that pur- 
poſe had been before ſummoned by the ſheriff, We aro 
alſo told, that the law by which theſe proceedings were 
directed, had ordained a very heavy penalty on jurors who 
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were convicted of POR [worn fallely'? in any of the aboye 
inſtances 5 n 
Tus far of one e ſpecies of this trial by twelve men, in 
which was called 4065 iſa, It likewiſe appears, that the oath of Wy © 
twelve jurors was reſorted to in other inſtances than thoſe 2 
L 


provided for by this famous law of Henry II. and then this 

proceeding was ſaid to be per juratam patriæ, or vicineti, per 

inguiſitionem per juramentum legalium haminum. This pro- ſte 

ceeding by jury was no other than that which we before men · ll 2 
tioned to have gained ground by uſage and cuſtom, This 
was ſometimes uſed in queſtions of property; but, it ſhould 

ſeem, more frequently in matters of a criminal nature. 

Glan. lib. 13. 6. 1. lib, 2.4 c. 7.19. | 

TI 
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0s TRE earlieſt mention of a trial by; jury, - ha bears a 
e- i near reſemblance to that which this proceeding became in 
v$ ; after-times, is in the Conſtitutions of Clarendon before 
le 2 ſpoken of. It is there directed, that, ſhould nobody appear 


L to accuſe an offender before the archdeacon, then the ſhe- 
@rif, at the requeſt of the biſhop, faciet jurare duodecim le- 


nales bomines de vicineto, feu de vill, quod inde veritatem ſe- 
1; audum confeientiam ſuam manifeſtabunt m. The firſt notice 
he of any recognition, or Hie, is likewiſe in theſe Conſtitutions 


land was lay or eccleſiaſtical property, recognitione duodecim 
egalium hominum per capitalis juſtitiæ conſiderationem termi- 
Nialitur, utrum, Sc. n; this was A. D. 1164. Again, 
in the ſtatute of Northampton, A. D. 1176, (which is 


don, perhaps at the ſame time the before- mentioned pro- 
yiſions were made about eccleſiaſtical matters) the juſtices 
are directed, in caſe a lord ſhould deny to the heir the ſei- 
ſin of his deceaſed anceſtor, faciant inde fieri recognitionem 
per duodecim legales hamines, qualem ſciſinam defunctus inde ha- 


copnitionem de diſſeiſinis fuclis ſuper afſiſam, tempore quo the 
king came into England, after the peace made between 
him and his ſon, We ſee here, very plainly deſcribed, 
three of the aſſiſes of which ſo much will be ſaid hereafter ; 
che 4 % utrim fedum ſit laicum am ecclefiaſticum ; the aſia 
mortis anteceſſoris; and the aſſiſa nove diſſeifine. Again, 
in the ſtatute of Northampton there is mention of a per- 
fon rectatus de murdro per facramentum ducdecim militum de 
hundreds, and ber facramentum duodecim liberorum legali um 
hominum. | 


Tuus have we endeavoured to trace the origin and hi. 
ſtory of the trial by twelve men ſworn ts ſpeak the truth, down 
to the time of Glanville: a further and more particular 


" Ch. 6. #2: OS 
| fo account 


ld to be a republication of ſome ſtatutes made at Claren- 


but die qua fuit vivus 2 mortuus ; and alſo faciant fieri re- 
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vhere it is directed, that, ſhould a queſtion ariſe, whether 
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CHAP.I account of it we ſhall defer, till we come to ſpeak more t 
| . LLIAM minutely of the proceedings of courts at this time. F 
the ON ANOTHER novelty introduced by the Normans, was 


J 5 N. the practice of 1 deeds with ſeals of wax and other 1 
Of deeds, Ceremonies . The variety of deeds which ſoon after the 
| Conqueſt were brought into uſe, and the diyers ways in Wi 
which they were applied for the purpoſe of transferring, 
modifying, or n rights, deſerve a very particular Wa; 
notice. | 
Dkps or writings, from the time of the. Conquet, | 
were ſometimes called chirographa, but more generally i 
charte : the latter became 2 term of more common ute, 
and fo continued for many years ; the former rather denotel ö 
a ſpecies of the chartæ, as will be ſeen preſently. Chat- 
ters were executed with various circumſtances of ſolemnity, 
which it will be neceſſary to conſider : theſe were the ſeal, Het 
indenting, date, atteſtation, __ 5 or compellz 
tion. P 
CHART ERS were ſometimes brought into court; either iſa! 
the king's, or the county, hundred, or other court, or ini 
any numerous aſſembly; and there the act of making, . 
acknowledging and perfecting the charter was performed Mic 
This accounts for the number of witneſſes often found t | 
old charters, with the very common addition of cum mulii he 
aliis. When charters were not executed in this public 
manner, they were uſually atteſted by men of character ani 
conſequence : in the country, by gentlemen and clergymen t 
in cities and towns, by the mayor, bailiff, or ſome other 1 
. civil officer v. 1 
| THE Anglo-Saxon oraice i of 4 the croſs ill con. 
| | tinued ; yet was not ſo frequent as before; but gave wi! 1t 


to a method which more commonly obtained after the Con- 
ö queſt, namely, that of affixing a ſeal of wax, Seals e 
4 | | wax were of various colours. They were common ne. 
round or oval, and were fixed to a label of parchment, Or 


is ; „Wilk. Leg. Sax. 289. ; P Mad, Form, Dill. 26. 
þ | | | Tae ol Re . i fo 
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0 a ſilk ſtring faſtened to the fold at the bottom of the CHAP. II. 
i Puter, or to a {lip of the parchment cut from the bottom — 
f the deed, and made pendulous. Beſides the principal the her N. 
Neal there was ſometimes a counter-jeal, being the pri- 10 * F. 
ate ſeal of the party. If a man had not his own ſeal, or 

his own ſeal was not well known, he would ufe that of 

Another ; and ſometimes, for better ſecurity, he would uſe 

Poth his own and that of ſome other better known. 

THe original method of indenting was this. If a writ- 


. ng conſiſted of two parts, the whole tenor of it was 
ritten twice upon the ſame piece of parchment; and, be- 
ſe N ween the contents of each part, the word chirografhum was 


ritten in capital letters, and afterwards was cut through 
n the midſt of thoſe letters; ſo that, when the two parts 
ere ſeparated, one would exhibit one half of the capital 
tters, and one the other; and when joined, the word 
would appear entire, Such a charter was called chirogra- 
pum. About the reign of Richard and John, another 
aſhion of cutting the "word chirographum RA into uſe ; 
t was then ſometimes done indent-wiſe, with an acute or 
arp inciſion, far dentium 4; and from thence ſuch deeds | | 
vere called indenture. | 

CHARTERS were ſometimes dated, and very commonly 
hey had no date at all; but as they were always executed 
n the preſence of ſomebody, and often in the preſence of 
nany, the names of the witnefles were inſerted, and con- 
ituted a particular clauſe, called His teſtibus. The names 

t the witneſſes were written by the clerk who drew the 
Iced, and not by the witneſſes themſelves, who very often 
ould not write. It ſeems, that wives were fometimes 
itneſles to deeds made by their huſbands ; monks and 
ther religious perſons to deeds made by their own houſes ; 
ven the king is found as witneſs to the charters of private 
nen“; and in the time of Richard and John, it came in 


Mad. Form. Diff. 14. 28, 29. T Ibid, 31. 
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ventio. There were alſo ſeoffments, demiſes for life and in 


| of feoffncat; - 


this was the proper ſenſe of the word : but by cuſtom | 


pellation. "Theſe were various. In royal charters, it wx 


_ cular faſhion, ſo they received other appellations exprel 


of ſeiſin l. This might be without deed; but the gift wa 
uſually put into writing, and ſuch inſtrument was call 
charta feoſſamenti. A feoffment originally meant the gra 


to a man and his heirs, referring rather to the perpetuity j 
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l for him to atteſt his own charters himſelf | in tell 
words teſte meipſo * „ j 1 

CHARTERS were uſually conceived in the {tile of a Jet 
and, at the beginning, they had a fort of direction, or com. 


fometimes, omnibus hominibus ſuis Francis & Anglis in pt. 
vate ones, ſometimes, omnibus ſanctæ eccleſiæ filiis; bu 
more commonly, ſciant preſentes et Juturi, or omnibus 0 
guos præſentes litera, &c. 

Tus far of the circumſtances and ſolemnities attendiny 
the execution of charters, Let us now conſider the di 
ferent kinds of them; and it will be found, that as th 
were called chirographa, or indenturæ, from their part. 


five of their effect and deſign. A charter was ſometime 
called conventio, concordia, finalis concordia, and finalis cur. 


years, e changes, mortgages, pai titt ions, N and conf, 
mations t. | 

ConvexTto and concordia had both the Gs: meaning, 
and ſignified ſome agreement, according to which one d 


the parties conveyed or confirmed to the honed any lar 


or other rights. 


Or all charters the moſt conſiderable was a a feoffinent. Aft 
the time of the Conqueſt, whenever land was to be paſſed i 
fee, it was generally done by feoftment and delivery or liver 


of a feud or fee ; that is, a barony or knight's fee, for whid 
certain ſervices were due from the feoffee to the feoffo W'< 


came afterwards to fignify alſo a grant of a free inheritun 


Mad. Form, Diſſ. 32. t Thid. 3. u Wilk. Leg. Sax. 28 
| eſtati 
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ate than to the feudal tenure. The words of dona- CH AP. II. 


tie 
= | = a 5 ; 
on were generally, dediſſe, conceſſuſe, confirmaſſe, or dondſſe, WIILILIAN 
ter WE mc one or other of them. It was very late, and not till the CONQ, 
. . : . | . p t 
mn. rcign of Richard II. that the ſpecific term forffavi was 10 iN 


ed. Theſe feoffments were made pro homagio et jervitio, 
. > hold of the feoffor and his heirs, or of the chief lord. 

Ar this early period feoffments were very unſettled in point 
form; they had not the ſeveral parts which, in after- 
nes, they were expected regularly to contain. The 
; ords of limitation, to convey a fee, whether abſolute or 
 Wonditional, were divers. A limitation of the former was 
inctimes worded thus: to the feoffee et ſuis; or ſuis po 
: Jan, jure hareaiiaro perpetue paſſidendum; or ſibi et hare- 
huis vel aſſgratis: of the latter thus: ſili et heredibus 
We ocedentibus em prædiclii: Richardo et uxori ſug et heredibus 
is, qui de edlem ventunte fit et haredbus, qui de ills exi- 
wit : from which divers ways of limiting eſtates (and 
umberleſs other ways might be produced) it muſt be 
oncluded, that no ſpecific form had been agreed on as ne- 


no, Wcliarily requiſite to expreſs a ſpecihc eſtate; but the inten- 
on of the grantor was collected, as well as could be, from 
e terms in which he had choſen to convey his meaning x. 


Ir appears, that a charter of feoffment was ſometimes 
ade by a feme covert, though generally with the conſent 
f the huſband; and a huſband ſometimes made a feoff- 


en ent to his wife. A feoffment was ſometimes expreſſed to 
e made with the aſſent of the feoffor's wife“; or of ſuch 
Ile one, heir of the feoffor ; or of more than one, heirs of 


ie feoffor *; though in ſuch caſes, the charter appears to 
e ſealed only by the feoffor. By the aſlent of the wife, 
robably, her claim of dower was in thoſe days held to be 
arred; and indeed, when ſuch feoftment was made pub- 
jely in court, it had the notoriety of a fine; and might 
onſiſtently enough with modern notions, be allowed the 


* Wilk. Leg. Sax. 5. ® Mad. Form. 316+ 
Y Mad, Form. 148, : © Ibid. 319. | | 
| | | efficacy 


92 HISTORY OF THE. 


CH AP. Ir. Macy "a attr ibuted; to fines in the like caſes. th 
3 aſlent of the heirs was, probably, where the land ha 
u CON Q deſcended from the anceſtor of the feoffor ; or where by 
; Pe * uſage it retained the property of bocland, not to be aliens 
. extra cognationem, without the conſent of the heir, when 
ſuch reſtriction had been impoſed by the original /andbec, 

A CLAUSE of warranty was always inſerted ; whid 

ſometimes, too, had the additional ſanction of an oath 
The import of this warranty was, that ſhould the feoffe 
be evicted of the lands given, the feoffor ſhould recom. 
penſe him with others of equal value b. 

A CHARTER of feoffment was not a complete transfer 
the inheritance, unleſs followed by Avery of ſeiſiu. Thi 
was done in various ways; as per fiſtem, per baculum, jn 

| baſpam, per annulum, and by other ſymbols, either pecu 

liarly ſignificant in themſelves, or accommodated by uk, 

or deſignation of the parties, to denote a tranſmutation d 

poſſeſſion from the feoffor to the feoffee. 

IT EIs was the nature of a feoffment with livery of ſeiſi 

as practiſed in theſe early times. It was the uſual and mol 

ſolemn way of paſiing inheritances in land; but yet wi 

not of ſo great authority as a fine, which had the addition 
ſanction of a record to preſerve the memory of it. 

THE antiquity of fines has been ſpoken of by mai 
writers. Some have gone ſo far as to aſſert their exiſtent 
and uſe in the time of the Saxons ©, But upon a ſtrict es 
quiry, it is ſaid, there are no fines, properly fo called, befor 

the Conqueſt, though they are frequently met with 4 fog 
after that periode. 

We ſhall now conſider the manner in which fines ha 
been treated, or, as it is now called, /zvzzd. The accout 
of ines given by Glanville does not enable us to fix al 


O Mad, Form. 5 24 able Elly on Fines, who thinks, A iz 
© Plowd, 366. | with great ſhew of reaſon, that fit 
4 Mad. Form. Diff. ibid. were onvived in imitation of a fin 


I be origin of fines is very fully lar judicial tranſaction in the civil li 
conſidered by Mr, Cruiſe, in his valu- Cruiſe's Fi ines, P. 5 | + on 
EE e pred 


ENGLISH LXW. 


eciſe idea of the method of tranſacting them. It only ap- 
ars from him, that this proceeding was a final concord made 
licence of the king, or his juſtices f, in the king's court. 
ut the nature of a fine may be better collected from the 
ore ſimple manner in which it was originally conducted. 


e matters in diſpute, and having thereupon mutually 
aled a chirographum, containing the terms of their agree- 
bent, uſed to come into the king's court in perſon, or by 
torney, and there recognize the concord before the ju- 


nmediatcly, and a counterpart delivered to each of the 


courſe of time, fines came to be palled with a chiro- 
aphum, upon a placitum commenced by original writ, as 
a writ of covenant, warrantia chart, or other writ. 
'hen the mutual ſealing of a chirographum was entirely 
ſuſed, there ſtill remained a footſtep of this ancient prac- 
e; for there continues to this day in every fine a chi- 
graph, as it is called, which is reputed as eſſentially 
ceſlary to evidence that a fine has been levied. 

Tre deſign of final concerds ſeems to have been anci- 
tly as various as the matters of litigation or agreement 
nong men. By fines were made grants of land in fee, 
leaſes, exchanges, partitions, or any convention relating 


anſacted by fine which might be done by chirographum d. 
Tavs far of the two great conveyances in practice for 
ansferring eſtates of inheritance, namely, feoffments and 


THE parties having come to an agreement concerning 


ices: it was thereupon, after payment of a fine, enrolled 


arties s. "This was the molt antient way of paſſing a fine. 


land, or other rights: in a word, every thing might be 


IS 
CHAP. 
— — 

"VILLIAM 
the CON Q. 


to 


JO HR. 


ni The manner in which eftates for life or for years 
dul ince called demiſes) were made, was in the way of con- 
2 ntion or covenant i. 

Iwo other ſpecies of conveyance then uſed were confir - 
5, tons and releaſes. . Ir thoſe unſettled times, when feof- 
* Lab. 8. & 1. D Mad. Form. Diſſ. 16, 17. 


Mad. Form. Diſl, 24. bid. 22. 
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CHAP. TI. fees were frequently diſſeiſed upon ſome ſuggeſtion ( 
WVIPLIAg dormant claims, | charters of confirmation were in Ore 
the CON Q requeit. Many confirmations uſed to be made by the fee; 


to 


JOHN, 


Of writs. 


neceſſary from hoſtile claimants, as confirmations fron 
fcoffors. The words of confirmation were dedi, conc 
or cofirmav; and ſuch deeds are diſtinguiſhable fron 


a former feoſtment. Releaſes are known by the work 


where the cauſe was to be heard; and this fill continu: 
in the county and other inferior courts of the old con 


cCauſe of complaint. It was directed to the ſheriff of f 


to do ſome other thing tending to fatisfy the ends « 
Juſtice. - £2 
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for to the feoffee, or to his heirs or ſucceſſors. Tenan; 
in thoſe times hardly thought themſelves ſafe againſt gre 
lords who were their feoffors, unleſs they had repeated coy. 
firmations from them or their heirs. Releaſes were x 


original fcoftinents, only by ſome expreflions referring vi 


quietum clamavi, remiſi, relaxavi, and the like. 

DurinG the time which had elapſed ſince the Conguel 
the Norman law had ſufficient opportunity to mix with d 
parts of our Saxon cuſtoms. This change was not confine 
to the article of tenures, duel, jurics, and conveyances. Th 
manner in which juſtice was adminiſtered makes a di 
tinguiſhed part of the new juriſprudence. In the Sax 
times, all ſuits were commenced by the ſimple act of th 
plaintiff lodging his complaint with the officer of the cou 


tution. But when it had become uſual to remove ſuii 
cut of theſe inferior courts, or of beginning them mf 
frequently in the king's court; it became neceſſary to agit 
upon ſome ſettled forms of precepts applicable to the pu 
poſe of compelling defendants to anſwer the charge * 
ledged by plaintiffs. Such a precept was called brett 
probably, becauſe it contained briefly an intimation of ti 


county where the defendant lived, commanding that i 


ſhould ſummon the party to appear in ſome particular co 
of the king, there to anſwer the plaintiff's demand, ( 


TI 


EN GLI S 1 L A W. 


Tux neceſſity of ſuch brevia was very obvious; for tho”, 
hile moſt ſuits were tranſacted in the county court, it 


2 R 2 8 R 9 


A "+ = 


4 the proceſs iſſuing thereupon being to be executed 
the ſheriff, who was preſent, or ſuppoſed to be pre- 
t, in court as judge, was not likely to be extremely 
gal or irregular, even when warranted perhaps by no- 
I ing more authentic than verbal directions ; yet, when 
Wits were commenced in the king's court, at a great diſ- 
ce from the habitation of the parties, and proceſs was to 
3 ue to him merely as an officer, who knew nothing more 


? ceſſary that ſomething more particular ſhould be exhi- 
ed to him; and therefore, that the precept ſhould be 
itten, Hence perhaps it is, that the breve was called 


0 a writ K. | 
THESE writs were of different kinds, 5 received dif- 


ent appellations, according to the object or occaſion of 


erwards introduced into the law. The afligning of a 
it of a particular frame and ſcope to each particular 
uſe of action; the appropriating proceſs of one kind to 
te action, and of a different kind to another - theſe and 
> like diſtinctions rendered proceedings very nice and 
mplex, and made the conduct of an action a matter of 
niiderable difficulty. 

The cultivation of this kind of learning was encou- 
ged by a regulation of the new law, which was deſigned 
the more uſeful purpoſe of preſerving the judgments 
d opinions of judges for the inſtruction of ſucceeding 


don a roll of parchment, which was then called a record. 

THe practice of regiſtering upon rotuli, or rolls of parch- 

ent, was entirely Norman; nor did it obtain to any great 

tent till long after the Conqueſt. Among the Saxons, the 

| Wo have before {cen that deeds, among the Saxons, were called Gæwrite. 
. 10. 

manner 


em. The diſtinction between writs furniſhed a ſource 
curious learning, which led to many of the refinements 
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as ſufficient to enter a plaint with the officer of the court; the CON Q, 


to 


JOHN. 


the matter than what the precept explained, it was 


Of records. 


es: this was the practice of entering proceedings of courts 


| 
| 
! 
| 
ö 
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CHAP. II manner of e was by writing on both ſides of the 
„ leaf; and this was either in ſome evangeli/lerium, or other 
the CON & monaſtic book, belonging to a religious houſe. It was thus, 
3 3 N. that the memory not only of pleas in courts, but of pur. 

c chaſes of land, teſtaments, and of other public acts, s 
preſerved. This practice, like other Saxon uſages, conti. 

nued long after the invaſion of William. We find that 

Domeſday, the moſt important record of the Exchequer in 

thoſe times, conſiſts of two large books. But in the time 

of Henry I. we find rotuli annales in the Exchequer for re. 

cording articles of charge and diſcharge, and other matter 

of accompt relating to the king's revenue. It is conjettured 

that the making inrolment of judicial matters in the curia re 

gis was poſterior in point of time to the ſame practice i 

matters of revenue; and was dictated by the experience d 

its utility in that important department l. This innovatien 

gave riſe to the diſtinction between enirts of record, A 

courts not of record. | | 

A RECORD begun with the entry of the original writ; 

rehearſed the ſtatement of the demand, the aniwe 

or plea, the judgment of the court, and execution # 

warded. Ihus a record contained a ſhort hiſtory of an 

action through all its ſtages. When proceedings were et- 

tered in this ſolemn manner, and ſubmitted to the criticiſn 

and exception of the adverſe party, it became very materi 

to each that his part of the record ſhould be drawn with 

=_ accuracy and precifion. When this attention was obſerve 
in completing a record, it became a very authentic guide 
{imilar caſes. Records were in high eftimation ; and, as the] 
continued the memorials of judicial opinions, tended to fil 
the rules and doctrutes of our law upon the firm baſis A 
precedent and authcrity. | e le 
{| : Such were the more conſpicuous parts of the Juridicd = 
| | ſyſtem introduced by the Normans, and fuch were WF. , 
8 | changes they underwent during the period that elapk ing 
| before the end of the reign of king John. d de 
| | | See Ayloffe's Antient Charters, Introd. 
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CH AF Mk 
WILLIAM the CONQUEROR to JOHN. 


Of Villains —Dower— Alienation —& Nemo poteſt efſe Hares et 
Dominus —Of Deſcent—Of Teftaments — Of Wardſhip— 
Marriage — Of Baſtardy — Uſurers — Of Eſcheat Ma- 
ritagium — Homage — Relief — Aids — Adminiſtration of 
Fuſtice — A Tit of Right — Efſoins — Of Summons — 

Of Attachment — Counting upon the Writ — The Duel — 
The Aſſiſe — Vouching to Warranty — Mrit of Right of 
Advowſon — Of Prohibition to the Eccleſiaſtical Court — 


unde Nihil. ED | 


N the former chapter i It was eld to trace the 
hiſtory of the principal changes made in the law from 
e time of William the 3 down to the reign of 
ing John; but the object of this work being to give a 
orrect idea of the origin and progreſs of our whole judicial 
polity, ſomething more ſatisfactory will be expected than 
te foregoing deduction. It will be required to ſtate fully, 
d at length, what was the condition of perſons and 
operty ; how juſtice, both civil and criminal, was ad- 
iniſtered; with the proceſs, proceeding, and judgments 
courts ; in ſhort, to give a kind of treatiſe of the old 
prudence, with a preciſion, and from an authority, 
at will at once inſtruct the curious, and have weight with 
e learned. When this is done, it will be a foundation 
which the ſuperſtructure of our juridical hiſtory may be 
ſed with conſiſtence; every modification, and addition, 
ing purſued in the order in which it aroſe, the connexion 
dependence of che ſeveral pa arts will be viewed in a new 


Vor. 1. 85 H 3 light; 


The MWrit de Nativis — Writ 7 Right of Dower — Dower | 
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CHAP. III. light; and the reaſon and grounds of the law be inveſti. 
3 gated and explained more naturally, and, it is truſted, with 
the CON Q more ſucceſs than in any diſcourſe, or deſultory comment 
upon our antient ſtatutes, however copious and learned. 
In order to lay this foundation of the ſubſequent Hiſtory, 
it ſeems, that ſome point of time during the period be. 
tween the Conqueſt and the reign of king John ſhould be 
choſen, and that the contemporary law of that time, in all its 
branches, ſhould be ſtated with preciſion and minuteneſs, 
The laws of Edward the Confeſſor, conſidered, according 
to the preſent opinion, as a performance of ſome writer in 
the reign of William Rufus, and the laws of Henry I. are 
the earlieſt documents that could at all be viewed with any 
hopes of information of this kind; but theſe throw ſo 
little light on the Norman juriſprudence, that they furniſhed 
{ſmall aſſiſtance, even in the hiſtorical ſketch contained in the 
preceding chapter. Ihe new Juriſprudence ſeems not to 
bave been thoroughly eſtabliſhed, or at leaſt tolerably ex- 
plained, till the reign of Henry II. when we meet with 
the treatiſe of Glanville. The method, ſcope, and extent 
of this venerable book mark the reign of Henry II. as the 
moſt favourable period for our purpoſe. As, therefore, it 
may be collected with conſiderable accuracy from that au- 
thor, what the Jaw was towards the end of the reign of 
Henry II. we ſhall, with his aid, take a complete view dt 
it; and, having done that, we ſhall proceed with more 
confidence to conſider the ſubſequent changes made by 
parliament and by courts in the reigns of Henry III. Ed. en 
ward I. and his ſucceſſors, as to an enquiry that may be WH 
followed with eaſe, inſtruction, and delight. 'This account 
of our laws at the cloſe of Henry II.'s reign will be dividel iſuc1 
into the rights of perſons, the rights of things, and the pro- Wiſe n 
Feedings of courts. We ſhall begin with the firſt. in; 
I xx people, as among the Saxons, were divided inte WW: he 
freemen and ſlaves; though the latter aſſumed under tit 
Norman polity a new appellation, and \ were called vill 
or © lain. 9 


to 
J OH N. 
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Or villains, thoſe were called natior; who: W aa a CHAP. III. 
3 ativitate ; as when one was deſcended from a father and — — 
1 other who were both villains @ nativitate, If a freeman the CON Q. 
; Pparried a woman who was born a villain, and fo held an J * N. 
kate in villenage, in her right, as long as he was bound 
to the villain ſervices due on account of ſuch tenure, Of villains. 
je loſt, ipſo facto, his lex terre, as a villain @ nativitate. 
If children were born from a father who was nativus to 
dne lord, and a mother who was nativa to another lord, 
ch children were to be divided proportionably between the 
o lords 4. 7 | | | 
| A VILLAIN might obtain his freedom in ſeveral diffe- 
fent ways. The lord might quit-claim him from him and 
is heirs for ever; or might give or fell him to ſome one, 
order to be made free: though it ſhould be obſerved, 
Wat a villain could not purchaſe his freedom with his own 
Honey; for he might in ſuch caſe, notwithſtanding the ſup- 
Qoſed purchaſe, be claimed as a villain by his lord; for all 
| e goods and chattels of one who was a nativus were un- 
Wcritood to be in the power of his lord, ſo as that he could 
we no money, which could be called his own, to lay out in 
g redemption of his villenage. However, if ſome ſtranger 
ad bought his freedom for him, the villain micht maintain | 
ch purchaſed freedom again{t his lord ; for it was a rule, | 
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at where any one quit-claimed a villain nativus from 
im and his heirs, or fold him to foine ſtranger, the party 
ho had fo obtained his freedom, if he could eſtabliſh it by 
charter, or ſome other legal proof, might defend himſelf 
gainſt any claims of his lord and his heirs: he might de- 

nd his freedom in court by duel, if any one called it in 
ueſtion, and he had a proper witneſs who heard and ſaw 
de manumiſſion. But though a man could make his vil- 
in nativus free, as far as concerned his claim, and that of 
beirs, he could not put him in a condition to be confider- 
as ſuch by others; for if ſuch a freed man was produced 


» Glanv, lib. f. c, 6. | 
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in court againſt a ſtranger to deraign a cauſe (that is, to be 


the champion to prove the matter in queſtion), or to make 


his law ®, or law-wager, as it has fince been called, and it 


was objected to him that he was born in villenage, the 
objection was held a juſt cauſe to diſqualify him for thoſe 


judicial acts; nor could the original ſtain, ſays Glanville, 


be obliterated, though he had ſince been made a knight, 


Again, a villain 4 nativitate would become ipſo facto free, 


if he had remained a year and a day in any privileged town, 


and was received into their gy/da (or guild, as it has fince 


been called) as a citizen of the place e. 


NoTHING is faid by Glanville concerning the An 


ranks of freemen; we ſhall therefore proceed to the neu 


object of conſideration, which 1s, the right to property 
claimed by individuals under various titles and circum- 


#tances ; as des, or dower, belonging to a widow, marita- 


gun, and the like; after which we ſhall ſpeak more par- 
ticularly about ſucceſſion to lands, and the nature of tenures, 


as the law ſtood in the reign of Henry II. 


IEE term dos, or dower, had two ſenſes. In the com- 
mon and uſual ſenſe, it ſignified that property which a free- 
man gave to his wife ad gſtium eccleſiæ, at the time of the 
eſpouſals. We ſhall firſt ſpeak of des in this ſenſe of it 
When a perſon endowed his wife, he either named the 
dower ſpecially, or did not. If he did not name it ſpeci- 
ally, the dower was underſtood, by law, to be the third 
part of the huſband's /iberum tenementum; for the rule was 


that a reaſonable dower of a woman ſhould be a third part 


of her huſband's freehold which he had at the time of the 
eſpouſals, and was ſeiſed of in demeſne. If he named the 


dower ſpecially, and it amounted to more than the third, 


ſuch ſpecial dower was not allowed, but it was to be ad- 
meaſured to a fair third; for, though the law permitted a 
man to give leſs than a third in n dower, it would not ſuffe 


him to give more 4. 


Legem facere. 0 Glanv. lib. 5. 0. * | 


4 Ibid, lib, 6. 0. 1 
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x a 3 man had but a ſmall freehold at the time of the e. C H A P. III. 
Wpouſals when he endowed his wife, he might afterwards Wits 
augment it to a third part, out of purchaſes he had made the CON Q 
A ſince; but if there had been no proviſional mention of new w— 0 
irchaſes at the time of ſuch aſſignment of dower, although 1999 1 
5 he huſband had then but a ſmall portion of freehold, and | 3 
had made great acquiſitions ſince, the widow could not claim | 
5 ore than the third part of the land he had at the time of 
We eſpouſals. In like manner, if a perſon had no land | 
Ind endowed his wife with chattels, money, or other things, — 
Ind afterwards made great acquiſitions in land, ſhe could | 
Wot claim any dower in ſuch acquiſitions ; for it was a gene- 
E rule, that where dower was ſpecially aſſigned to a wo- | | 
an ad gſtium eccliſie, ſhe could not demand more than | 
hat was then and there aſſigned 4. | 
A woman could make no . of her dower during 
r huſband's life; but as a wife was conſidered i in poteftate | 
% it was thought proper that her dower and the reſt of | 
er property ſhould be as completely in his power to diſ- 
e of them; and therefore every married man, in his life- 
e, might give, or ſell, or alien in any way whatſoever, 
W- vife's dower ; and the wife was obliged to conform in 
s, as in all other inſtances, to his will. It is, however, 
d down by Glanville, that this aſſent might be with-held : 
d if, notwithſtanding this ſolemn declaration of her diſ- 
Wt © and diſapprobation, her dower was fold, ſhe might - 59M | 
im it at law after her huſband's death; and, upon proof 
her diflent, ſhe could recover it againſt the purchaſer f. 
ſides, it muſt be remarked, that the heir in ſuch caſe. 
bound to deliver to the widow the ſpecific dower aſ- 
ed her, if he could; and if he could not procure the 
tica] land, he was to give her a reaſonable excambium, 
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lanv. lid A implying ſomething more formal 
he word uſed by Glanville i is and ſolemn than a common diſſent 
deere, which, in this and other and diſapprobation. 

5 lie ſeems to uſe in a ſenſe f Glanv. lib. 6, c. 3. 
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CHAP. 111. as it was called, or recompence in value M and if he deli. 


WILLIAM 


vered her the land that was fold, he was in like manner 


the CON bound to give a recompence to the purchaſer 2. If the af. 


den 


ſignment at the church-door was in theſe words, © Do til 
« terram 1 iflam cum omnibus pertinentiis;” and he had no 
appurtenances in his demeſne at the time of the eſpouſals, but 


he either recovered by judgment, or in ſome other lawfi| 


way acquired ſuch appurtenances ; the wife might, afte 


his death, demand them in right of her dower l. 


Ix there was no ſpecial aſſignment of dower, the wit 
was entitled, as we before ſaid, to the third part of all the 
freehold which her huſband had in demeſne the day of the 
eſpouſals, complete and undiminiſhed, with its appurte- 
nances, lands, tenements, and advowſons; ſo that ſhoul 
there be only one church, and that ſhould become vacant 
in the widow's life-time, the heir could not preſent a parſo 
without her conſent. The capital meſſuage was alway 
exempt from the claim of dower, and was to remain whole 
and undivided ; nor were ſuch lands to be brought into the 


diviſion for dower, which other women held in dower upon 


a prior endowment. Again, if there were two or more 
manors, the capital manor, like the capital meſſuage, ws 
to be exempted, and the widow was to be ſatisfied wit 
other lands. It was a rule, that the aſſignment of dowe 


| ſhould not be — on account of the heir being within 
Age. 


Ir land was ſecially aſſigned for "aa ad o/tium eccleſus 
and a church was afterwards built within the fee, the vi- 
dow was to have the free preſentation thereof; ſo as, upon 
a vacancy, to give it to a clerk, but not to a college, be- 


cauſe that would be depriving the heir of his right fo 


ever; however, ſhould the huſband in his life-time hart 
preſented a clerk, the preſentee was to enjoy it during hi 


lite, though the preſentation was made after the wife hat 


5 Glanv. lib. 6, c. T3, , Þ Ibid. c. 12. 


been 
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li. 

is ; cipation and infringement of the profits and advantage to — 
„V bich ſhe was entitled by her ſpecial aſſignment of 3 the C O N . 
at ” ro 
„vet, ſhould the nuſband himſelf have given it to a religious TJ OU N. 


Z houſe, as this would be an injury to the wife ſimilar to that 
above ſtated reſpecting the heir, the church after his death 
EZ was to be delivered back to the widow, that ſhe might have 


: clerk, the church would return back to the religious houſe 
to be poſſeſſed for ever. 

Ir a woman had been ſeparated from her huſband o al:- 
quam ſui corporis turpitudinem, or on account of blood and 
E conſanguinity, ſhe could not claim her dower ; and yet in 


both theſe caſes the children of the marriage were conſi- 
m dered as legitimate, and inheritable to their father. Some- 
05 times a ſon and heir married a woman ex conſerſu pat is, 
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and gave her in dower ſome part of his father's land, by 
the aſſignment of the father himſelf. Glanville ſtates a 
doubt upon this; whether in this cafe, any more than in 
that of an aſſignment by the huſband himſelf, the widow 
; could demand more than the particular land aſſigned; and 
. whether, upon the death of the huſband before the father, 
: ſhe could recover the land, and the father be bound to war- 
rant her in the poſſeſſion of it i? 

TI nus far of one ſenſe of the word dos. It was under- 
W ſtood differently in the Roman law, where it properly ſig- 
niſied the portion which was given with the woman to her 
@ huſband ; which correſponds with what was commonly 
called in our law maritagium but we ſhall defer ſaying 


Sos ah eight her 
F 
7 


any thing of maritagium till we have conſidered the na- 
ture of alienation and deſcent, with ſome other projuetice 
of land. a 


RESPECTING the alienation of land, the firſt n 


i Glavy, lib. 6. c. 17. : 
H 4 gifts 


© free preſentation to it; but after her death, and that of her 


Lon that preſents itſelf, | is the W allowed 1 in favor of 
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me CON Q woman, in maritagium, whether he had an heir or not, and 


to 
JOHN. 


Alienation, 


_ deliberation. However, according to Glanville, even a 


then, on the above occaſions, any one might, in his life. 


one in extremis; leſt men, wrought upon by a ſudden im- 
pulſe, at a time when they could not be ſuppoſed to have 


welfare of tenures. The preſumption, therefore, of lay 


between hareditas and quaſtus, land deſcended as an inherit- 


more ſons than one who were mulieratos, that is, born in 


HISTORY OF THE 


gifts in maritagium. Every freeman, ſays Glanville, might 
give part of his land with his daughter, or with any other 


whether his heir agreed to it or not; nay, though he made 
that ſolemn declaration of his difient, which, we have juſt 
| ſeen, had the effect of rendering an alienation of dower 
ineffectual and void k. A perſon might give part of his free- 
hold in remunerationem ſervi ſui, or to a religious place in 
free alms; ſo that, ſhould ſuch donation be followed by 
ſeitin, the land would remain to tne donee and his heirs 
for ever, if an eſtate of that extent had been expreſſed by 
the donor; but if the gift was not followed by ſeiſin, no- 
thing could be conn againſt the heir without his con- 
ſent : for ſuch an incomplete gift was conſidered by the 
law rather as a nuda promiſſis than a real donation. Thus 


time, give a reaſonable part of his land to whomſoever he 
pleaſed; but the fame permiſſion was not granted to any 


tull poſſeſſion of their reaſon, ſhould make diſtributions of 
their inheritances highly detrimental to the intereſt and 


in caſe of ſuch gifts was, that the party was inſane, and 
that the act was the reſult of ſuch inſanity, and not of cool 


gift made in ultima voluntate was good, if alſented to and 
confirmed by the heir l. | 
Ix the alienation of land ſome diindions were mall 


an c, and land acquired by purchaſe. If it was an inherit- 
ine, he might, as was ſaid, give it to any of the before- 
mentioned purpoſes. But, on the other hand, if he had 


* Glanv. lib. 7. c. I. PT 1'Ibid; | 
wed- 


| ENGLISH LAW 


he 

her : | younger fon againſt the conſent of the heir; for it might Ml 
nd Nen happen, n the partiality often felt by parents to- the CON Q_ 
e Fards their younger children, that, to enrich them, the el- J 8 N. 
uſt Mi would be flripped of the inheritance. It was a queſtion 


ether a perſon, having a lawful heir, might give part of 

he inheritance to a baſtard-ſon ; for if he could, a baſtard 

ould be in better condition than a younger ſon born in 
edlock ; and yet it thould ſeem that the law allowed ſuch 
Wonation to a baſtard ſon. 


IF the perſon who wanted to make a donation was poſ- 
ſed only of land by purchaſe, he might make a gift, but 
ot of all his purchaſed land ; for he was not, even in this 
ſe, allowed intirely to diſinherit his ſon and heir: tho' if 
e had no heir male or female of his own body, he might 
Rive all his purchaſed lands for ever; and if he gave ſei- 
n thereof in his life-time, no remote heir could invalidate 


is life-time, all the land which he had himſelf purchaſed, 
Fut not, as in the civil law, make ſuch donee his heir; for, 
ys Glanville, folus Deus heredem facere poteſt, non homo. 


Ir a man had lands both by inheritance and by purchaſe, 
en he might give all his purchaſed land to whomſo- 
er he pleaſed, and afterwards might diſpoſe of his lands 
u inheritance, in a reaſonable way, as before ſtated. If 
perſon had lands in free ſoccage, and had more ſons than 
ne, who by law ſhould inherit by equal portions, the fa- 
er could not give to one of them, either out of lands 
rchaſed or inherited, more than that reaſonable part 
hich would belong to him by deſcent of his father's inhe- 
tance : but the father might give him his ſhare. 


w aroſe, owing to certain conſequences which ſome- 
mes reſulted from this liberality of fathers towards their 
dren. Firſt, ſuppoſe a knight, or freeman, having 

| | | | | four 


5 redlock, he could not give any part of the inheritance to CHAP. 111. 


e gift, Thus a man, in ſome caſes, might give away, in 


WE may here obſerve, that many queſtions of 
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| lawyers, in Glanville's time, who was the perſon by lay 
entitled to ſucceed, The father contended, he was 1 


| poſed of by his donation, ſhould revert again to him. Ti 


Neri pete He 


F. admin Uo 


deny that the land could revert to the eldeſt ; for as he 


the land could not remain with him, there was no reaſon, 


third fon was to exclude all the other claimants. 


cond ſon, to him and his heirs, acertain reaſonable we. 


quod nemo ejuſadem tenement ſimul potgſt efſe hares et dominus", 


ſaid, be at once heir and lord; for he would become loi 
of the whole inheritance upon the death of his father, and 
therefore ſtood very nearly in the predicament in which 


brother died without heirs of his body; upon which tie 


HISTORY OF THE 


four or more ſons, all born of one mother, gave to his {. 


his inheritance, with the conſent of the eldeſt ſon and þs; 
(to avoid all objections to the gift), and ſeiſin was had 
thereof by the ſon, who received the profits during his , 
and died in ſuch ſeiſin, leaving behind him his father ant 
all his brothers alive ; there was a great doubt amony 


retain to himſelf the ſeiſin of his deceaſed ſon, thinking 
nothing more reaſonable than that the land which was di. 


this it might be anſwered by the eldeſt ſon, that the father; 
claim could not be ſupported ; for it was a rule of lay, 


that no one could be both heir and lord of the fame land: 
and by the force of the ſame rule, the third ſon woul 


was heir to the whole inheritance, he could not, as befor 


we juſt ſtated the father himſelf to be. Thus, as by lay 


favs Glanville, why he ſhould recover it; and therefore 
by the ſame reaſoning, it appeared to Glanville, that the 


ALIKE douht aroſe, when a brother gave to his younger 
brother and his heirs a part of his land, and the younger 


m In the times of Glanville and 


Bracton, the reſervation of ſervices 
might be made either to the feoffor, 


or to the lord of whom the feoffor 
held ; tliey ſeem, more commonly 
to have been made in the former 


manner: thus every ſich new feoi. 


lord, 


ment in fee made a new tenur 
and of courſe created a new manor; 
and fo the law continued till tat. 7. 
emptor es, 18. Ed. I. required feat 
ments in fee to be made with reſer- 
vation of the ſervices to the chick 


elder 


ENGLISH LAW. 


Within his fee, againſt whom his own two ſons prayed an 


Jon might plead againſt the father, and the younger ſon 
Pgainſt his elder brother, as before mentioned. And here 
the law is ſtated by Glanville to be this: that the father 
ould not by any means retain the Jand, becauſe he could 
not mul heres efſe et dominus; nor could it revert to the 


lonee had any heir, either of his body or more remote. 
Again, land thus given, like other inheritances, naturally 
leſcended to the heir, but never aſcended : from all whfch 
it followed, that the plea as between the father and eldeſt 
ſon was at an end, as having no queſtion in it ; but that 
between the eldeſt and younger ſon went on, as before ſtated. 
And in this laſt caſe the king's court had taken upon it to 
etermine, ex æquitate, that the land ſo given ſhould re- 
main to the eldeſt ſon (particularly if he had no other fee) 
to hold till the paternal inheritance deſcended upon him ; 
for while he was not yet lord of his paternal inheritance, 
the rule quod nemo ej uſdem tenementi ſimul poteſt heres ofſe et 
minus, could not be ſaid to ſtand in the way. But then 


ch it might be aſked, whether, when he became by ſucceſ- 
* ſion lord of that part of the inheritance, he was not Heir 
on, 


allo of it, as well as of the reſt of the inheritance, and 
then fell within the meaning of that rule? To this Glanville 
anſwers, that it was a thing not at firſt certain, whether the 


dic firſt, he moſt undoubtedly would be ſo; and then he 
would ceaſe to be lawful owner of the land he had acquired 


younger ſon as right heir: yet if, on the other hand, the 
eldeſt fon died firſt, then it was plain he was to be the 
heir of the father; and therefore thoſe two requiſites of 
this rule, namely, the jus hereditarium and dominium, did 
not concur in the ſame perſon. Such is the reaſoning of 
Tn, __ Glanville 


Honor, with the homage neceilarily incident to it, if the 


deft ſon would be the heir, or not; for ſhould the father 


by ſucceſſion from the uncle, and it would revert to the 
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eller took the land into his hands, as being vacant and C H A P. III. 
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and his anceſtors, could not make gifts of any part a 


Ot delcent: 


of the law of ſucceſſion more at large. They divided heir 


to warrant to the donee and his heirs the donation, ani 


rematicres. Proximi were thoſe begotten from the bod 
as ſons and daughters: upon the failure of theſe, the rem. 
infiuitum; then the brother and ſiſter, and their defcend- 


the father as of the mother; and in like manner the ma- 
terterd; or aunt; and their deſcendants. When therefore 


it was a ſettled thing that the ſon ſucceeded to the whole. 


ſole nan. If he was a knight or tenant by military ſervice, 


HI STOR Y OF THE 


Glanville upon this curious pow: in the law of deſcent 
as underitood in his time" 5 
THERE are two a to be al hating ri 
of land, and then we ſhall proceed to conſider the law d 
deſcent more fully. One is, that biſhops and abbots, what 
baronies were held by the e e gift of the king 


their demeſnes, without the aſſent and confirmation of the 
king »: the other is, that the heirs of a donor were bouni 


the thing thereby g given P. 
Havi incidentally alluded to ſome rules which go. 
verned the deſcent of lands, it will now be proper to treu 


into thoſe they called proximi, and thoſe they conſidered z 


liores were called in, as the nepos or neptis, the grandſon c 
grand-daughter, and ſo on, deſcending in a right line i 


ants ; then the avunculus a, or uncle, as well on the part af 


a perſon died leaving an inheritance, and having one fon, 


If he left more ſons than one, then there was a difference 
between the caſe of a #n:ght; that is, a tenant by fedum mil. 
tare, or knight's ſervice ; and a liber ſobemannus, or free 


then, according to the law of England, the eldeſt ſon ſuc- 
ceeded to the father in totum; and none of his brothers had 
my claim whatſoever. But if he was a free ſ — 


n Glanv. lib. 7. c. 1. rect; Sk Sad mat-:rtera being 
© Ibid. the uncle and aunt on the mother's 
v Ibid. c. 2. fide ; as the uncle on the father's ſide 
4 This is the expreſſion uſed by was patruus. Indeed our author, after 
Glanville; which is not ſtrictly cor- all, paſſes over this in a looſe * 
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d poſſeſſed of ſoccage-land that had been anciently di- HAP. III. 
* ſible, then the inheritance was divided among all the ſons Sian 
equal parts; ſaving always to the eldeſt ſon, as a mark the CONQ. 
' of diſtinction, the capital meſſuage ; ſo, however, as he Jon N. 
de a proportionate ſatisfaction to the other brothers on 

) at account, But if the land was not anciently diviſible, 

t en it was the cuſtom, in ſome places, for the eldeſt ſon to 

e the whole inheritance ; in ſome, the youngeſt ſon. 


3 Ur a perſon left only a daughter, then what we have faid 
W 2 fon held good with regard to her. And it was a ge- 
al rule, whether the father was a knight or a ſokeman, 
1 where there were more daughters than one, the inhe- 
Ir ance ſhould be divided among them; ſaving, however, 
in the caſe of the ſon) the capital meſſuage to the eldeſt 
Wohtcr. Where the inheritance was thus diviſible be- 
Nen brothers or ſiſters, if one of them died without 
Wrs of the body, the ſhare of the party deceaſed was di- 
Wed amongſt the ſurvivors. It was a rule, in theſe di- 
ple inheritances, that the huſband of the eldeſt daughter 
Duld do homage to the chief lord for the whole fee; 
other daughters or their huſbands being bound to do 
ir ſervices to the chief lord by the hand of the eldeſt, 
her huſband ; and not to do homage or fealty to the 
| and of the eldeſt : nor were their heirs in the firſt or 
dnd deſcent ; but thoſe in the third deſcent from the 
inger daughters were bound by the law of the realm to 
Whomage ad pay a reaſonable relief to the heir of the 
ſt daughter for their tenement, It was a rule, that no | 
bands ſhould give away their wives” inheritance, or any | 
t thereof, without the aſſent of their heirs; nor could | | 
| 

| 


i 
' 
j 
; 
ö 
: 
' 
| 
' 
; 
1 
1 


releaſe any right that might belong to their heirs. 

E have ſaid before, that if a perſon had a ſon and | 

ghter, or daughters, the ſon ſucceeded in totum ; and | 

efore, if a man had more wives than one, and had 

ghters from two, and at length a ſon from a third, this 

would alone take the whole inheritance of his father; 
N for 


! 
; 
ö 
N 
| 
' 
N 
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eldeſt fon, who was dead, there was great dithculty in de. 


grandſon. Some thought the younger ſon was more pro. 
_ perly the right heir than the grandſon ; for the eldeſt ſo 


queſt, or with the free conſent of the ſon himſelf, wht 


| aicned to their f. ither; though the tather himſelf, had he 


fame as if they had been born of the ſame mother. 


reditate alen. 


HISTORY OF THE 


for it was a general rule, that a woman could never tak ec 
part of an inneritance with a man!, unleſs, perhaps, by the ch 
particular and ancient cuſtoms of ſome cities or towns: un 
yet if a man had more wives than one, and had daughter WF 
from each, they all ſucceeded alike to the inheritance, til 

2 


SUPPOSE a man died without leaving a ſon or a daughte; 
but had grandchildren; they ſucceeded in like manner x 
children; thoſe in the right line being always preferred i 
thoſe in the tranſverſe. However, we have before fecn' 
that when a man left a younger ſon, and a grandſon of hi 


termining the ſucceſſion in ſuch caſe between the fon and 


not having lived till he became heir, the younger ſon, by 
outliving both his brother and father, ought properly to 
be the father's ſucceſſor. It ſeemed to others, that th 
grandſon ſhould be preferred to the uncle; for as he ws 
heir of the body of the eldeſt fon, and, if he had live 
would have had all his father's rights, he, it was ſaid 
ſhould more properly ſucceed in the place of his father: 
and fo Glanville thought, provided the eldeſt ſon had nd 
been /oris-familiated by the grandfather. A ſon was fal 
to be foris- familiated, if his father aſſigned him part of hi 
land, and gave him ſeiſin thereof, and did this at the re 


exprefied himſelf ſatisfied with ſuch portion; and it wa 
clear law, that in ſuch caſe the heirs of the ſon could no 
demand as againſt their uncle, or any one elſe, any mor 
of the inheritince of the grandfather than what was {0 


ſurvived the grandfather, might notwithſtanding have 
claimed more. Where it wed „however, that tl 


8 - 
be 


S 
9 
7 


r Glanville's words are, mulier nun- 5 Vid. ant. 41. 
quam cum in. cal partem Caper ix þ 2 | 


eldel 


ENGLISH IA 


eit fon had in his father's life-time done homage to the 
es lord of the fee for his father's inheritance, as was not 
requently the caſe, and died before his father, there it 

held beyond queſtion, that the ſon of ſuch eldeſt ſon 


RR foris-familiation. 

Nock was the law of a in Glanville's time; and 
Gs will very properly be followed by a ſhort view of ſome 
of the duties Incumbent on heirs ; with the incidents of in- 
itance and ſucceſſion ; ſuch as teſtaments, wardſhip, 
i 0 ardy, and eſcheat. 

ers, ſays Glanville, were bound to obſerve the teſta- 
Ln nts made by their fathers, or their other anceſtors to 
i om they were heirs, and to pay all their debts. For 
ry freeman, not incumbered with debts beyond the 
unt of his effects, might, on his death-bed, make a 
in ſonable diviſion of his property, by will ; fo as he com- 
Wd with the cuſtoms of the place where he lived ; one 
: Which commonly was, firſt, to remember his lord by 


fo | 
d beſt and principal chattel ; then the church; and after 
i le, he might diſpoſe of the remainder as he pleaſcd. 


wever the cuſtoms of particular places might lay this 


7 of the kingdom, to leave any thing by will to any par- 
lar perſon, but was at liberty to act as he pleaſed ; it 
ea rule of law, that lima voluntas ęſſet libera. A 
an who was ſui juris might make a will; but if ſhe 
married, ſhe could do nothing of this ſort without her 
band's authority, as it would be making a will of his 
Ws. But Glanville thought it would be a proper teſti- 
ny of affection and tenderneſs, for a huſband to give to 


as; this being what ſhe would be intitled to, if ſhe 
WF furvived him; and it ſeems that it was not unfrequent 
huſdands to give a ſort of property to their wives in this 
90 part, even during the coverture. 


Huld be preferred to the uncle, although there had been 


riction upon wills, no perſon was bound, by the general , 


wife rationabilem diviſam, that is, a third part of his 


a 
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the CONQ. upon the ſubject, and lays a foundation for the doubt tf 


o | 
JOHN. 


by will to any particular perſon, and that the third pn 
When a perſon, ſays he, is about to make his will, 


c moveables ſhall be divided into three equal parts; d 
„ which one ſhall go to the heir, another to the wife; th 


If the teſtator appointed none, the prapinqui et conſanguint 


ny one, whether the heir or a ſtranger, who detained an 


might have the following writ directed to the ſheriff, b 


HIS TORY O F THE 


TAE dae in Glanville from which this 1 the folloy. 
ing account of teſtaments is taken, throws great obſcurj 


long divided lawyers, and is not yet ſettled, reſpecting th 
power of making wills of chattels, at common law. x 
ter having expreſsly laid down, that, by the general ly 
of the kingdom, no perſon was bound to leave any thin 


left to the wife was dictated rather by a moral than leg 
obligation, he goes on in the following remarkable work; 


© he has more than enough to pay his debts, then all jj 


« third be reſerved to himſelf, over which he has th 
un power of diſpoſal as he pleaſes : if he dies without lem: 
„ ing a wife, a half is to be reſerved to the teſtator!, 
Thus far reſpecting the law of teſtaments for the diſpoſitin 
of moveables ; to which he adds, conformably with wit 
we have before ſhewn, that an Inheritance could not k 
given by la ft will!. . 

A TESTAMENT ought to be made in the preſence d 
two or more lawful men, either clergy or lay, being {ud 
perſons as might afterwards become proper witneſſes there 
to. The executors of a teſtament were ſuch perſons 3 
the teſtator choſe to appoint'to undertake the charge of it 


by which were meant, as may be ſuppoſed, the neareſt d 
kin to the deceaſed, might interpoſe ; and if there wa. 


effects of the deceaſed, ſuch executors or next of kit 


caule a reaſonable divifion of the effects to be made: 


The progreſs of this doctrine, * Glany, lib. 7. c. 5. 
and the diicuthions upon it, will de SER 
Iclated in the proper place. 
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er vicecomiti ſalutem e præcipio tibi quod juſtè et fine dilatione CH AP. III. 
g : ſacias ſtare rationabilem diviſam N. ſicut rationabiliter mon- EDS . 
1 poterit quòd cam fecerit, et quod ipſa ſtare debeat, &c. u. the CON Q. 1 
. f the perſon, ſummoned by authority of this writ, ſaid any 1a * 2 
ing againſt the validity of the teſtament ; that it was 
Wot properly made, or that the thing demanded was not 
1 :queathed by it; ſuch inquiry was to be heard and deter- 
ned in the court chriſtian ; for all pleas of teſtaments, 
I ys Glanville, belong to the eccleſiaſtical judge, and are 
ee decided upon by the teſtimony of thoſe who were 
Wreſcnt at the making of the will *. 
Ir a perſon was eme with debts, he could not 
ale any diſpoſition of his effects (except it was for pay- 
ent of his debts) without the conſent of the heir; but if 
ere was any thing remaining over and above the payment 
his debts, that reſidue was to be divided into three parts, 
s above mentioned; and he might, ſays Glanville, make 
s will of the third part. Should the effects of the deceaſed 
dt be ſufficient to pay his debts, the heir was bound to 
Wake up the deficiency out of the inheritance which came 
him; fo that we ſee the reaſon why, under ſuch circum- 
ances, the heir's conſent was neceſſary towards a will. It 
ems, however, that the heir was not bound to make up 
is deficiency, unleſs he was of age J. 
HEIRS were conſidered in different lights, according a as 
ey were of full age, or not. An heir of full age might 
d himſelf in poſſeſſion of the inheritance immediately 
on the death of the anceſtor; and the lord, though he 
ght take the fee together with the heir into his hands, 
Is to do it with ſuch moderation, as not to cauſe any diſ- 5, 
In to the heir; for the heir might reſiſt any violence, 
dvided he was ready to pay his relief and do the other | 
ices, Where the heir to a tenant holding by military 4 
ice was under age, he was to be in cuſtody of his 


Of wardſhip. 


e * Giany, lib. 7. e. 6, 7, x Ibid. c. $. 7 Ibid, 


Vol. I, — 1 lord 
Ri | | 
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the CON fon and heir of a ſokeman was conſidered as of age wha 
to 


JOHN. 


diſooſal thereof; that is, he micht, during the cuſlok 


the deceaſed were to be paid in proportion to the et 
and time it was in cuſtody of the lord, who was not) 


But the lord was not bound to anſwer for the heir, nei 
upon a queſtion of right, er of ſeiſin, except only i in Of 


not delivered to him, he was intitled to have an affiſe: 


ſafe and ſure pledges ; but yet he was not bound to anfwe! 


HIS FORT OF THE 
Jord vill he attained his full age; which, in ſuch tent 
was when he had completed the twenty-firſt year. Th 


! 


he had completed his fifteenth year: : the fon of a bur 
or one holding in burgage tehurc, was eſteemed of 305 
fays Glanvill le, when he could count mone y and meaſu 
cloth, and do © all his father's buſineſs with fill and read, 
nels. "The lord, when he had cuſtody of the fon and hei 
and of his fee, had thereky, to a certain degree, the i 


preſent to. chure tes, have the marriage of women, ar 
take all other proſits and incidents which belonged to th 
minor and his eſtate, the ſame as he might in his own; 
only he could make no alie: tion which 8 affect ti 
inheritance. The heir was, in the mean time, to be mais 


ained with a proviſion ſuitable to his eſtate ; the debtst 


ſuch liens to be entirely Spas ed of his benefit by the ci 
Kody : with that qualifica tion, however, lords were bout 
Ge yy to aniwer for debts of the anceſtor. _ 


Tx lord alſo, as he had all emoluments belonging tot 
heir, was to act in all Las concerns, and proſecute all fu 
for recovery of his rights, where ſuch ſuits were not d 
layed by the uſual exception to the infancy of the pat 


caſe; and that was, vhere there had fallen to the hi 
ſince his father's death, the cuitody of ſome minor: i 
then, if the minor came of age, and the inheritance i 


recognition ae morte aniece(or1s and in this caſe, as the 
cognition was not by Jaw to rernuin, on account of 
infancy of the heir, his lord was to anſwer for him. 
minor was appzaled of felony, he was to be attached! 


1 


EN G LIS H LA W. 


E | 1. appeal til! he was of age 2. It was the duty of thoſe 
o had the cuſtody of heirs and their fees, to reſtore the 
beritance to the heir in good condition, and alſo free from 
f Wt ; in proportion, as was before ſaid, to the ſize of the 
| Filcritance, and to the time it was in cuſtody *. If there 
Y vas any doubt whether an heir was of age or not, yet full 
e bord had the cuſtody of the heir and his eſtate until he 
| vas proved to be of age by lawful men of the vicinage, 
Bi pon their caths. 

Ir an heir within age had more lords than one, the chief 
Wor, that is, he to whom he owed allegiance for his 
I cir, hoviever, ſo circumſtanced, was ſtill to pay to the 
s of his other fees their reliefs, and other ſcrvices. In 
cab of a holding of the king in capite, the cuſtody 
Nalongad to the king completely BE fully, whether the heir 
I eld of other lords or not: for the maxim was, diminus 
alli habere poteſt parem, multh minis i perioreimn. But 
| 3 the king had not this preference to other 
rds. Ihe king might commit to any one ſuch cuſtodies 
q 8 belonged to him; and they were committed ſometimes 
Wi je, and ſometimes not. In the latter caſe, the 
mmittee was to render an account thereof at the exche- 
ucr ; in the former, not: in the former caſe, he might 
reſent to Me TDI do other acts, as he might in his 
mM eſtate Þ 


ilitzry tenure. "The heirs of ſeemen, upon the 45 of 
Ir anceſtors, were, accofding to Glanville, to be in the 
tody of their conſanguinet propingut, which mult mean, 
in a former paſiage, the next of kin; with this qualifi- 
ation, that if the inheritance deſcended ex parte patris, the 
ody belonged to the deſcendants ex Farte matiris'; and fo 


192 thould not, by law, belong to one who, landing 


1 Glanville, my 7. e. 9. 2 Thid, — -" * Ibias C.-IO, 
| I 2 | Lar 


i fte, was to have the preference of the cuſtody: an 


This was ths law concerning the cuſtody of here, in 


ce ve. For the opinion was, that the cuſtody of a 
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Marriage. 


_ afſent of his lord, he was by ſtrictneſs of law to be for ever 
deprived of his inheritance ; nor could he retain it but by 


| wiſh and inclination, without the lord's concurrence. 


ſome outward mark of tenure. But, notwithltanding that 


caſe : Whether a woman poſſeſſed of land in dower might 


that is, the heir of her huſband ; and whether by ſo doing 
the would loſe her whole dower ? Some thought ſhe ougit 
not to loſe her dower, becauſe ſuch ſecond huſband wa 
not by the law and cuſtom of the land bound to do he- 


merely, in caſe the wife ſhould die before the huſband, 1 


H 1s TORY OF THE 


near the ſucceſſion, might be ſupected of TY view 
upon the inheritance s. 


WE ſhall next ſpeak of the cuſtody of female heirs. I 
a woman was a minor, ſhe was to be in the cuſtody of her 
lord till ſhe became of full age, and then the lord waz 
bound to find her a proper marriage. If there were mor 
than one, he was to deliver to each her reaſonable portion 
of the inheritance. If a woman was of full age, then al 
ſhe was to be in the cuſtody of her lord till ſhe was mar- 
ried by his advice and diſpoſal ; for it was the law and 
cuſtom of the realm, that no woman who was heir to 
land ſhould be married but by the diſpoſal and aſſent d 
her lord : and this rule operated ſo far, that if any one ma. 
ried his daughter, w wio was to be his heireſs, without the 


S * 

5 . N * N 

r 
ECC I 10: 2h, i 

. . 


the mercy and pleaſure of the lord. Nevertheleſs, when 
ſuch a perſon applied to the lord for licence to marry hi 
daughter, the lord was bound to give his conſent, or ſhey 
ſome reaſonable cauſe to the contrary : if not, the father 
might even proceed to marry her according to his ohn 


UPox this ſubject of marrying women Glanville puts: 


marry as ſne pleaſed, without the aſſent of her warrants, 


mage to the warranter, but only a ſimple fealty ; which wi 
preterve the homage from being entirely loſt, for want d 


Glanville thought ſhe was bound to obtain the aflent a 


© Glany, lib. 4 c. 11. | 
TO. he! 
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3 ner warrantor, or loſe her dower, unleſs ſhe had other © H A P. III. 
5 ande, either by maritagium or by inheritance; for then it — 2 
E was ſufficient if ſhe had the aſſent of the chief lord: and the * k NQ. 
this was on account of the ſimple fealty only which the 8 H N 
3 pucband was bound to do to the lord, If the inheritance 

Nas held of more than one lord, it was ſufficient to obtain 

. he aſſent of the chief lord ©. | 

Ir women, while in cuſtody of their lords, did any thing 

ynich was a cauſe of forfeiture, and this was made out 

| gainſt them in a lawful way, the offender loſt her right 

o the inheritance, and her thare accrued to the reſt; but 

they had all incurred a forfeiture, then the whole inhe- 

Witance fell to the lord, as an e tt | 

8 Wipows were not to be again in cuſtody of their war- 

Fantors, though, as has been already related, they were to 

ave their aſſent before they married. Women were not 

forfeit their inheritance on account of any incontinence: 

ot that the maxim, putagium hereditatem non adimit, meant 

bis indemnity of women in caſe of incontinence, for that 

as to be underſtood of the conſideration the law had of a 

dn begotten under ſuch circumſtances, and born after law- 

| wedlock ; who was thereby intitled to ſucceed to the 

heritance as a lawful heir; according to another rule, 

tus heres legitimus eſt, quem nuptiæ demonſtrant*, N 

Tuls brings us to conſider the law of legitimacy, It oft baſtardy. 


ng as held, that no ba/tardus i, or baſtard, was a legitimate or 
ful heir, nor any one not born in lawful wedlock. If 


one claimed an inheritance as heir, and it was objected 
at he was not heir, becauſe he was not born in lawful 
edlock ; then the plea ceaſed in the king's court, and it 
as commanded to the archbiſhop or biſhop, whichſoever 


© Glanv. lib. 7. 4. 12, purus; and fart, whith ſignifies o. 

© Ibid, | tus, Or editus, So we ſay in Engliſh | 
In German baſard; from bas, upſtart ; as it were, ſubito exortus. 

5 Spelman, which ſignifies infi- Vid. OR voce Baſtardus. 

„ and i. metaphorically Jpurius, im- 
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Iii. dicit, ed qued iffe baſterdss fit, natus ante matrimmim 


_ conſidered as a lawful heir? And Glanville ſays, that tho 


gave occaſion to a very particular queſtion of inheritand 


HIS TO RY OF THE 


a 4 


it might b be, to make enquiry of the marriage, and to ſigni 
to the king, or his juſtices, his judgment thereon ; fo 
which purpoſe there iſſued a writ to tne following effect: 
Rex etijeojo faluem Heniens coram me M. in curid meld pill 
De / 2 K. fratrem ſuum quartam partem feedi unius mil iis ig 
willa, Sc. feeut j jus ſuum; et in quo wem N. jus non habet, u 


matris ifforum. Et quom au ad curiam meam non fe 
agnrſcere de baſtardid, eos ad vos mitto, mandans ut in curi 
8 tre Fille Flic iatis quod ad vos ſpectat. Ft cum h. 
greia lila febitum coram webs fem ſartita ſue, ft, - lien 
wveſrr is frenfieet's, quid inde coram vobis cebnm fucr it, & 
Upo the ſubject of legitimacy, there was this curigy 
queſtion : If a perſon was born before his father marrid 
his mother, whether, after the marriage, ſuch child was to tx 


by the canons and Roman law (meaning a law of Juſtinin 
adopted in a conſtitution made in the time of Pope Ale 

ander III. about thirty years before) ſuch a child was a la. 
ful heir; ; yet by the law and cuſtom of this realm he wa 
not to be received as an heir, to hold or claim any inherit: 
ie The queſtion, whether born before or after mat- 
riage, we have ſeen, was examined before the eccleſtaftica 
judge, whoſe judgment was to be reported to the king « 
his juſtices ; ; but when the ſpiritual judge had certified ti 
anſwer to that queſtion, tre king's court made uſe of it 
it pleaſed, and denicd or adjudzed the inheritance in di- 
pute to either party, according to its own rule of deteri 
nation: fo that the eccleſiaſtical court only anſwered wits 
ther the party was born before or after marriage ; the king) 
court determined 1/9 was heir l. . 

As a baſtard could have no heir but of his body, fi 


and fi 1ccefſion. If 2 per fon made a gift of land to a baſtan 


; b Glan. Ib. ra 5 1 37 14. i Ipid. C. 15. | | 
| reier ll 


* 
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P werving a ſervice or any thing clie, and received homage, C H A P. III. 


2 ? ad the baitard died in ſeiſin of the land, without leaving JL Liam 
1. oy heir of his body, it was a doubt in Glanville's time, the on N 
0 3 no as to ſucceed to the land; it being clearly held that JOHN. 
1 e bord could not ; though it was determined, that if a baſ- 
F 3 ard died without a will, his goods went to his lord; and it 
1 e held of more than one, euch was to take that Which was 
„ound within his fee !. N : 
I Ir may be remarked here, that all the effects of an uſurer, Ucurers. 
2 vhether he made a will or not, belonged to the king: this 
"WS: meant as a penalty upon uſury, after the death of the 
5 Party; for in his life-time he could not be proceeded 
1 aint criminally. Among otuer inquiſitions which uſed 
4 3 be made for the king, one uſed to be made of a 
"co dying in this offence (for fo it was called) by twelve 
e fal men of the vicinage, upon their oaths : and if it 
ww wn proved, all the moveables and chattels of the deceaſed 
al ſurer were taken for the King's uſe; his heir was diſinhe- 
„cd; and the land reverted to the lord. If a perſon had 
W.een notoriouſly guilty of uſury, but had deſiſted from the 
wog :2ctice, and died a penitent, his property was not to be 
ri rcated as the property of an uſurer. The point there- 
ore was, whether a man died an uſurer; and only in ſuch 
1c) aſe could his effects be confiſcated E. | 
r 0 To haſh the ſubject of deſcent to heirs ; it muſt be re- "Of conan 
the Warced, that next after thoſe we have mentioned, the w/ti- 


mu h res, if he could be ſo called, of every man was his 
ord: for when a perſon died without a certain heir“, the 


SGlanv. lib. 7. 16. 


caſe of baſtardy, eſcheated to the lord, 
FE. Ibid, 


| This law of ultimus heres, laid 
own fo generally by Glanville, is 
ud by himſelf, juſt hefere, not to 
ake place where a baſtard died with- 
aut heirs of his body. The reafon of 


ures does not appear. In caies of fo;- 
eure where the goods even went 
0 the king, yet the land eſcheated to 
te lord. We ſhall fee, tliat in the 
Nie of Bratton, the land, in this 


is exception to the analogy of te- 


14 


and ſo it does at this day. 

It is worthy of remark, that in 
Scotlapd, where feudal rights were 
in general more regarded than in 
England, the lord has long been 
deprived of this caſualty, and the 
king is conſidered as the u/t1mus bee; 
not only of the baſtard, but in all caſes 
of failure of heirs; upon the prin- 
ciple, qued nulitcs fi, cedit demino 
regi. 
b. 3. tit. 16. 


lord 


2, Blackſt. 249. Erſk. Prin, 
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Joux. 


HISTORY OF THE 
lord of the fee might, of right, take into his hands and 
retain the fee, whether ſuch lord was the king or any other 


fay he was the right heir, he might, either by the grace 
of the lord, or at leaſt by the king's writ, be let in to ſue 
for the inheritance, and make his claim out in court; yet, 
in the mean time, the land remained in the lord's hands 
it being a rule, that when a lord had any doubt about the 
true heir to his tenant, he might hold the land till that was 
made out in due form of law. This was like what we 


have ſeen was done, when there was a doubt whether an 


heir was of age or not; with this difference, that i in this 
caie the land, in the mean time, was conſidered as an 
eſcheat, which was to all intents and purpoſes the abſolute 
property of the lord ; in the other, it was not looked upon 
as his own, but only as de cuſtodid. 
Lanps reverted to the lord by eſcheat, not only on \ fai- 


| Jure of heirs, but by various cauſes of forfeiture. if 
any one was convicted of felony, or confeſſed it in court, 
he loft his inheritance by the law of the land, and it went 


0 his lord as an eſcheat. Where a perſon held of the 


king in capite, in ſuch caſe, as well his land as his move- 


. ables and chattels, wherever they were found, were taken 
for the king's uſe. Again, if an outlaw, or one convicted of 


felony, held of any one but the king, then alſo all his 


moveables belonged to the king, and his land was to re- 


main in the king's hands for a year; but at the expiration 


of that time, it was to revert to the lord of the fee: this, 


however, was cum domorum ſubverſone et arborum extirpu- 
tione, that is, according to the barbarous and unwiſe policy 


of thoſe days, not till the king had firſt ſubverted all the 


houſes, and extirpated all the trees thereon. 

In ſhort, when a judgment paſſed in court, that a man 
ſhould be exheredatus, his inheritance reverted to the lord 
of the fee, as an efcheat. If any one was condemned for 
theft, his m zoveables and chattels went to the ſheriff of the 

county; 


ENGLISH I. AW. 


. * 
* 


1 Bounty ; but the lord of the fee took the land without wait- 
p 7 the year, as in the former caſe, becauſe theft was not 
: [ offence againſt the king” SCrown, as robbery and homicide 
Lore, When any one was regularly and legally outlawed, 

| Leite his lands; and tho” he was afterwards reſtored by 
7 he king's pardon, neither he nor his heirs could, by reaſon of 
lich pardon, recover the land once forteited, againſt the lord; 
For, notwithſtanding the king remitted the pains of forfeiture 
Ind outlawry as far as regarded himſelf, he could not 
|: ereby infringe the rights of others n. 

| IT was to illuſtrate the title of maritagitum, that we were 
it firſt led into this long digrefſion about the law of deſcent, 
egitimacy, and cſcheat : to that we now return; and ſhail 


I 


Fonclude what is to be faid upon it, by ſpeaking of the te- 
ure by which a tenant in maritagio held his eſtate. 

MARITAGIUM was of two kinds: one was called liberum, 
or free; the other, ſervitio obnoxium, liable to the uſual ſer- 
ices. Liberum maritagium was when a freeman gave part 
of his land with a woman in marriage, quit and freed from 
Þim and his heirs of all ſervice towards the chief lord. Land 
o given enjoyed this immunity as low down as to the 
5 Hear] and during that time no homage was to be 
: but after the third heir was dead, the Jund became 
ec to its old ſervices, and homage was again to be 
one for it. If land was given in maritagium Gros ob- 
Veri, that is, with a reſervation of the legal ſervices; in 
hat caſe, the huſband of the woman and bis heirs down to 
he third were to perform that ſervice, but yet without 
doing any homage 3 but the third heir, fays Glanville, 
was to do homage for the firſt time, and fo were all his 
heirs for ever after; tho', in caſe of lilerum maritagium, we 
ave ſeen that homage was not to be done till after the 


n bird heir was dead. In all theſe caſes, however, where no 
mage was done, yet a fealty was to be . performed by 
or 


he woman and her heirs, either by ſalemn promiſe or by 


= Glanv. lib. 7. c. 17. EN 
cath, 
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tem et audltnum infra Hater Pas rotes, as the) * exprelicd it 


had land thus given in mAYKAOpIum had ſurvived her huſ- 


the ſuit Was againſt a ſtranger, then it was to be determine! 


tees. It mult be obſerved, that ſuch a ſuit, like a pl 
of d wer, was not to be conducted without tae preſence Oh 


HISTORY OF T "HE 


oath, almoſt 1 in the ſame for m and words in which ii 

was done. | 
 Wurzr a man having hand given him in maritagiu vii 

a woman, had by that woman an heir born, whether mal: 


N 


or female, who was heard to cry within four walls, c 


and farvived his wife; then, whether the heir lived or not, 
the 7777 ta, uu remained to the hufoand during his life, and 
alter his cath reverted to the donor or his heirs : but if 
he we no ker of his wife, then the maritagium reverted 
te the donor or his heirs, immediately upon her death. An 
his Was a iort of reafon why homage was not uſually re. 3 
evivud for theſe mor tagia. For when land was given in 
y way, und homage was received for it, the effect of ho. 
mage vas tuch that the land could not, by law, return t» 
the donor or bis heirs ; witch would be contrary to the in. 
tention of tneſe gifts i maritagnm. If the wo: man wis 


band, and married a feond, the law was the ſame as to hö 
ret aining the : lan in caſe he ſurvived, whether the fir it hul. 
band }cit an heir or not ®. 

LF land was to be Claimed eitner by the wife or her hein 
as having been given in maritagium, there was a difference 


25 


1 ween ſuch a claim when againſt the donor and his hein 
and when againſt a ſtranger. If it was againſt the donor 
and his His then it might be in the election of the de- 
mundant to fue in the court chriſtian, or in the ſecular 


court. For queſtions of maritagium were conſidered as be- 


) 


ENS to the ecciviaſtical judge, if che demandant pleata 


— 


to retort to him, on account of the mutual promiſes made 
by the man and woman at the time of the eſpouſals. But i 


in the lay court, in the ſame way as other ſuits about lay- 


1 


6: Glawy, Hb. 2, C. 18. 
= {is 
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3 * warrantor; and as far a as concerned the warrantor, every C H A P. III. 
E thing was to be ordered as in an action for dower ; all * 
5 rhich will be made plain when we come to ſpeak of that the CON Q. 
Wc oceeding : only this muſt be remembered, that the third JON, 
D cir, after he had performed his homage, might go on with 

Wi I he ſuit without the authority of his warrantor v. 

Tux ſubject of homage and relief deſerves further con- ffomage. 
2 and will properly enough follow what has juſt 

een faid. Upon the death of the father or other anc2:tor, 

5 ne lord of the fee was to receive the homage of the right 

ni eir whether he was of age or not, ſo as the heir was a 

. male; for women could, by law, do no homage, though 

5 W; ſometimes uſed to do fealty; yet, when they marricc, 

their huſbands were to do homage for them, in Caies here 

| it was due for the fee they held. If a male heir was a mi- 

Inor, the lord could not have cuſtody of the fee nor of the 

bir till he hal received homage; it being a general 

rule, that a lord could demand no ſervice, relief, or any 

thing cite from the heir, whether he was of age or not, till 

Doe had reccived homage for the fee in reſpect of which he 

claimed ſuch relief or ſervice; and this was on account of 

the protection the heir could claim of his lord after homage, 

but not before. A. perſon might do homage to different 

lords for different fees; but one of theſe was to be the 

chief homage, and diſtinguiſhed above the reſt, by being 

| ps ſays Ghanille: with allegiance 73 nick 

25 to be performed to that lord of whom the hangs heid 

his chief freehold. | 

Hou was to be done in this way : the perſon was to 

profeſs, that “ he became Homo dimini ſui, the man of 

© his lord, to bear him faith for the tenement in re- 

0 pet of which he did homage ; to preſerve his ter rene 
* nonour in all things, ſaving only the faith he owed to the 
* king and his heirs,” From this it is clear, that it would 


* Glany, lib. 7, c. 18. Cum ligeancid factum. 


be 


x24] -- HI1STORY OF-THE 
CH AP. III. be a breach of ſaith and of homage for a vaſlal to do a 
1 thing to the damage of the lord , unleſs in his own defence 
the CONQ. or at the command of the king, IA his lord had taken up 
j ley arms againſt his ſovereign lord the king : and, in genen 
r would be a breach of faith and of homage to do any 
thing ad exharedationem domini ſui, vel 3 corporis ſai 
If then ſeveral lords, to each of whom a tenant had done 
homage, ſhonld make war on each other ; it was the te. 
nant's duty to obey the commands of his chief lord, and u 
go with him in perſon, if he required it, againſt any of the 
reſt; notwithſtanding which, in all other reſpects, the ſer, 
vices owing to ſuch other lords were ſtill to be duly ren. 
cered by the tenant. The penalty of doing any thing to 
the diſheriſon of a lord, was for the tenant and his Wh to 
loſe, for ever, the fee held of him: the ſame, if the tenant put 
violent hands upon hm, to hurt or do him any atrocious 
I injury“. | 
 GLANVILLE makes it's queſtion, ther a tenant could 
be put to anſwer in his lord's court for default in any of the 
above particulars, and whether the lord could drain hin, 
by judgment of his court, without the command of th: 
king or his juſtices ; or without the king's writ, or that 
of his chief juſtice. And he thought that the law allowed 
a lord, by the judgment of his court, to call upon and 
diſtrain his homager to come to his court; and if the ho- 
mager could not purge himſelf againſt the charge of his 
lord tertid mamu, by three perſons, or as many more as the 
court might require, he ſhould be 77 . domini to 
the amount of the whole fee he held of him. Glanville 
puts another queſtion ; whether a lord could diſtrain bis 
homager to appear in his court to anſwer for the {er- 
vice of which the lord complained he deforced him, or 
made default in payment; and he thought that the lord 
might, without the command of the king or his juſtices; 


q.: Don.inum ſuum infeſtare, r Glanv. lib. 9. C. Is | 
oo : 5 and 
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F | that in ſuch a es the lord and his homager CHAP. III. 
| op come to the duel, or the great affiſe, by means of en nn 
| 1y one of the pares who choſe to make himſelf 2 wit- the CON d. 
7 gels that he had ſeen the tenant or his anceſtors do to the J 82 N. 5 
Id and his anceſtors the ſervice in diſpute, which he was 
dy to deraigr or prove; and that if the tenant was in this 
Fanner convicted, judgment ſhould be for him to loſe the 
Tnole fee which he held of the lord. Where a lord found 
& could not in this manner jzy/itiare, or compel his tenant 
þ appear in his court, he was obliged to reſort to the pro- 
s of the curia regis © ; that is, to the command or Writ 
che king, or his Fuſtices, | 

| HOMAGE might be done by every freeman, as well thofe 
thin age as thoſe who were of full age, whether clergy _ | | \ 
lay. Yet biſhops conſecrated could not do homage to | 
ze king, though they held their biſhoprics as baronies, but 
Aly fealty ; and this they performed with an oath. It was 
ual for biſhops elect, to do homage before their conſecra- 


ont. | 
Ir is to be l that homage was not a mere per- 
nal thing. It was done in reſpect of ſome benefit de- 
ved from property or poſſeſſion. It was due in reſpect 
lands, tenements, ſervices, rents in certain, whether 
money or other things; but without ſome of theſe cauſes 
d homage was due to a lord, though it might be due to the 
ng. Again, homage was not due in reſpect of all lands; 
rait was not due on account of dower, nor tree marriage, 
vr from the eldeſt ſiſter on account of the fees of younger 
Iters, till after the third deſcent ; nor of a lee siven in free | 
_; | | 
HOMAGE might be received by any free man or woman, 
Fhether of age or not, as well clergy as lay. It homage . 
ad been done to a woman, and ſhe married, it was to be 
one over again to the huſband; yet, in a caſe ſome what 

milar, namely, when a perſon, by a final concord made 


—— — 
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5 Clan. lib. 9.0. "A | T Ibid. | M Ibid, c. 2. 
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CHAP. It. in court, recovered land for which a relief had * 
paid to the chief lord, it was a queſtion, whether the 


WILLIAM 

tlie CON Q fon recovering was bound to pay a er e his 8 
too into poſſeſhion thereof x. | 

10 HN. 


IN conſequence of homage being pet rformed, there arg 

a mutual relation between the parties; according to the rul; 
guauiu n homo devet domino ex homage, tantium ill devet duni. 
nus ex dominio;z preter folam reverentiam. Therefore, uh 
land was given tor the ſervice and homage of the tenan 
and any one afterwards inſtituted a ſuit for that land, th 
lord was bound to warrant it to him, or to give him! 
| licu thereof competers excanmoiums an equivalent in value 
Relieſ. WHEN an heir who had been in cuſtody came of ay 
5 the inheritance was reſtored to him without paying a x. 
lief; that being remitted in conſideration of the profit 
lord had derived from the c: uſtody. A female hcir, whe 
ther of age or not, was continued in cuſtody till ſhe wi 
married by the advice of her lord. If ſhe had been withi 
age when ſhe firſt came into the lord's cuſtody, then upm 
her marriage ws inheritance was quit of all relief; but 
ſhe was of age when the firſt came into the lord's cuftodj 
though ſhe e ſome time in e before mat- 
riage, yet her husband was to pay a relief upon the mit 
riage; and a relief once paid by the = ulband, was an at- 
quittal both to huſtand and wife, during their ſeveral live; 
tor any relief on account of the inheritance : ſo that ne- 
ther the wife nor ker ſecond huſband, if ſhe had one, nit 
the firit huſband, {ſhould he ſurvive her, could be called up 
on to pay any relief V. N 
Ir the male heir was of. age wen his anceſtor died, ard 
was well known to be the heir, he might hold himſelf i 
the inheritance even againſt the will of the lord, as we bt 
fore faid ; provided he made a tender of his homage, and! 
reaſonable relief, in the Prelence of credible perſons. Tit 
* Glany. lib. 5 6: 3. V Ibid, c. 4 
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| Pelief of one knight's ſec, according to the cuſtom of the 
| reclen, was ſaid to be reaſonable at a hundred ſhillings 
Ihe relief in ſoccage-tenure was one year's value of the 
ind, As to 88 nothing certain was fixed concern- 
Wii: their relief; but the relief they were to pay was inca- 
Wired by the pleaſure and mercy of che King lone, £9 WROM 
g it Was due. The law was the ſame in e =, 


hy Wren the lord and the heir had come to a agreement 
1 elpecting what was to be paid for relief, the heir might 
* Dn | 

(act reaſonable aids from i homagers ; always proportion- 


ing this demand to their circumitances, and the ſize of their 
bras; that it might not become ſuch a grievous impoſi- 
ion as would intirely deitroy their contonement, or, to 
Wu an Englich term which has been formed from it, 


1 


heir countenance, and appearance in the world: and no 


his regard to facts and circumitances, With the above 

Precautions, A lord, in other caſes, might exact ſimilar 
ids of his tenants; as when he made his {on and har 
u knight, or when he married his cldelt daughter. Glan- 
ile made a queſtion, whether lords could demand theſe 
ids of their tenants to enable them to carry on their wars? 
The practice, at leaſt, was for them never to attempt to di- 
rain for aids on this occaſion, but to leave them to the vo- 
untary generoſity of their tenants. For the other aids, ſo 
long as they were reaſonable, lords mis Sht, by judgment of 
heir courts, without the prerept or command of the king 
dr his chief juſtice, diſtrain their tenants by the chattels 
hat were to be found on their fees, or, if need were, by 
E:c fees themſelves; ſo, however, that the procceding was 
ad regularly by the judgment of the court, and conſiſtent 
with the reaſonable cuſtom thereof, If a lord could diſtrain 
us tenants for payment of theſe reaſonable aids, much 
nore, ſays Glanville, might he make clitreſs for payment 
i bis celict, and for ſuch ſervice as was due to him on 


1 2 Ghanv. lib. 9. c. 4. 


20 


other meaſure was ſettled for atcertaining theſe aids but 


CHAP. III. 
— N 
VI LI A vi 
the CON 2. 
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CHAP. II. account of the fee®. Thus we ſee the remedy by diſtie, 
had, in Glanville's time, become a proceſs firit again!? th 


WILLIAM 4 
tie CON Q chaitels; and only / opus fucrit, was there recourſe y ; 
to | | 3 5 5 
JOHN, the fee itſelf; though it is probable, that in the origia oi 


tnis ſummary method of compelling tenants to do their ſe. 
vices, it was uſual to take the whole fee into the lord 
hands as a forfeiture, to enable him to do that juſtice yg 
himſelf which his tenant refuſed ; but this rigorous pro. 
ceeding was by degrees ſoftened down to one againſt th 
moveables ; and only in default of them, againſt the Jan 
Adminiſtration HAvING taken this view of the nature of tenures a 
1 8 I eſtates, it ſeems neceſſary to conſider the order of admini 
ſtering juſtice, with the proceſs and modes of procccdiq 
in obtaining redreſs for any injury to property or to the 
perſon; an enquiry not leſs intereſting than the former, x 
it contains in it the firſt outline of that courſe of Judics 
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ture which prevails, with conſiderable alterations indeed, 2 
this day. In purſuing this, there will be occaſion to 1. 
tice ſuch parts of the law concerning private rights as hat 
not already been mentioned. 
PLEAS were divided into civil and at Crimia 
pleas were again divided into ſuch as belonged ad corman 
domini regis, and ſuch as were within the juriſdiction cf the 
ſheriff. The pleas belonging to the king's crown wet 
the crimen læſæ majeſtatis, as. the death of the king, or an 
ſedition touching his perſon or the realm; pleas concern- 

i ing the fraudulent concealm ent of treaſure trove ; pleas & 
| pace demini regis infracta ; pleas of homicide, burning, rob- 
bery, rape, and the cinen falſi; all which offences wer 
punithed with death, or the lois of limbs. Only the crine 
1 | of theft was excepted, which was within the cognizanc 
— of the ſheriff, and determinable in the county court. The 
ſheriff, in like manner, in caſes where the lord of a franchit 
neglected to do juſtice, had cognizance of medletæ, as the! 
were Thom and, verbera, and piage ; unlets the party con: 


An ett omg nm mp 'ͤ—k one none 


* Glany, c. s. 
plainun! 
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pace domini regis infracih namely, that it was againſt 
he king's peace b. | 

C1viL pleas were divided i in the ſame way ; ; ſome being 
ntertained in the king” s court, and others in that of the 
herifr. In theking's court were determinedpleas concern- 
ng baronies 3 that is, manors held of the king in capi/te; 
eas concerning advowſons, villenage, dower- unde nihil; 
omplaints for breach of final concords made in the king's 
ourt; queſtions of homage, reliefs, and purpreſtures 
leas of debt owing by lay perſons, or, as hey were called, 


:11- lacita de debitts laicorum ©, 


ln Tye following civil pleas belonged to the ſheriff” 8 


the ourt : pleas of right to freehold, when the court of the 
„d of whom the land was held, had made default in de- 
ic rmining the right; and queſtions upon villenage ; and. 
„ee pleas were always commenced by the king's writ. 

no. BESIDES theſe, which were all de proprietate, there were 
nave ther pleas Juper poſſeſſfione, which were decided by recog- 
| ition of jurors. Of all theſe we ſhall ſpeak in their 
Und der. | 

a FIxsr, of pleas in the king's court, or curia regis, as it 
the as then called. When any one, fays Glanville, com- 
Vet BW ained to the king or his juſtices concerning his fee or 


113 


5 Mining added, as he might if he pleaſed, an allegation, CHAP. III. 


WILLIAM 
die C ” N 


JOHN. 


a0! WW cc101d, if “ the matter was ſuch as was proper for that 
ern tribunal, or ſuch as the king pleaſed ſhould be examined 


ere, the party had a writ of ſummons to the ſheriff, 
rob- BF <:redting him to command the wrong doer to reſtore the 
were land of which he had deforced the complainant ; and un- 
rime WA ics he did, to ſummon him by good ſummoners to ap- 
ance 


The b In this diinAion between 4 1a 3 delug ſufficient, af- 


1 riff's jariſdiftion and that. of the 
chile Ng, we ſee the reaſon of the alle. 
they tion in modern indictments and 

I Pits, vi et armis of ( the king's 
doll rown and dignity,” the king's 


nin? Vol. I. 


Peace,” and e the peace;“ this 


ter “the peace of the ſheriff ” had 
ceaſed to be diſtinguiſhed as a ſepa- 
rate jurĩiſdiction. Glanville, lib, 1. 
c. 1, 2. ; 

* Glanv. lib. 1. c. 3. 
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CHAP. III. account of the fee. Thus we ſee the remedy by diſt 


WILLIAM. 


the CON Q chaitels; and only / opus fucrit, was there recourſe h 


; fo 
JOHN 


Adminiſtration 
of juſtice. 


moveables; and only in default of them, againſt the Jand 


it contains in it the firſt outline of that courſe of Judics 


fedition touching his perſon or the realm; pleas concett- 
pace domini regis infraftd ; pleas of homicide, burning, rob: 


punithed with death, or the lots of limbs. Only the crint 
of theft was excepted, which was within the cognizance 
of the ſherift, and determinable j in the county court, The 
ſheriff, in like manner, in caſes where the lord of a franchii 
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had, in Glanville's time, become a proceſs firſt again: d 


the fee itſelf; though it is probable, that in the orioins 
tais ſummary method of compelling tenants to do their ſx. 
vices, it was uſual to take the whole fee into the lords 
hands as a forfeiture, to enable him to do that juſtice 9 
himſelf which his tenant refuſed; but this rigorous pre. 
ceeding was by degrees ſoftened down to one againſt th 


HavinG taken this view of the nature of tenures an 
eſtates, it ſeems neceſſary to conſider the order of admin. 
ſtering juſtice, with the proceſs and modes of proccediny 
in obtaining redreſs for any injury to property or to the 
perſon ; an enquiry not leſs intereſting than the former, s 


ture which prevails, with conſiderable alterations indeed, 2 
this day. In purſuing this, there will be occaſion to n- 
tice ſuch parts of the law concerning private rights as hat 
not already been mentioned. | 

PLEAS were divided into civil and criminal. 'Criminl 
pleas were again divided into ſuch as belonged ad corman 
domini regis, and inch as were within the juriſdiction ct the 
ſheriff. The pleas belonging to the king's crown wer 
the crimen leaſe majeſtatis, as the death of the king, or an 


ing the fraudulent concealment of treaſure trove ; pleas & 


bery, rape, and the cr7men faji ; all which offences wer 


neglected to do juſtice, had cognizance of medlete, as the 
were men called, verber a, and ping. z unleſs the party © com- 


2 * Glany, Ce. 8. 1 
plainin 
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e king's peace b. de EO NQ. 
Civil pleas were divided i in the ſame way; n being JOHN. 


Wntcrtained i in the king” s court, and others in that of the 
if, In theking's court were determined pleas concern- 
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g baronies; that is, manors held of the king in cap ite; 
| Go concerning advowlons, villenage, Lowes unde nihil; 
omplaints for breach of final concords made in the king's 
ourt ; queſtions of homage, reliefs, and purpreſtures ; 
eas of debt owing by lay perſons, or, as they were called, 
acta de debitis laicorum e. | 
Tex following civil pleas belonged to the ſheriff's 
Wourt : pleas of richt to freehold, when the court of the 
ord of whom the land was held, had made default in de- 
mining the right; and queſtions upon villenage; and 
eſe pleas were always commenced by the king's writ. 
Bksfpks theſe, which were all de proprietate, there were 
ther pleas ſuper poſſeſſiome, which were decided by recog- 
tion of jurors. Of all theſe we ſhall ſpeak in their 
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und der. 
un 
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FirsT, of pleas in the king's court, or curia regis, as it 
ras then called. When any one, fays Glanville, com- 
ained to the king or his juſtices concerning his fee or 
echold, if “ the matter was ſuch as was proper for that 
tribunal, or ſuch as the king pleaſed ſhould be examined 
there, the party had a writ of ſummons to the ſheriff; 
directing him to command the wrong doer to reſtore the 
land of which he had deforced the complainant ; and un- 
leſs he did, to ſummon him by good ſummoners to * 


am 
ern. 
as dt 
rob- 
were 
rime 
ance 


d In this diſtinction between the 
rit's juriſdiction and that. of the 
Ng, We ſee the reaſon of. the alle- 
wn in modern indictments and 
its, vi ct armis of e the king's 
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rown and dignity,” © the King's 
Peace, and © the peace ;” this 


aſt e being ſufficient, af- 


ter ' © the peace of the ſheriff” had 
ceaſed to be diſtinguiſhed as a ſepa- 
rate juriſdiction. Glanville, lib. 1. 
c. 15. 12 5 

* Glanv. lib. . c. 3. 
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CHAP. III. « pear beſore the king or his juſtices, at ſuch a day, . 
3 nr 5 rnd „ ſhew wherefore he refuſed fo to do.” The following 
the CON Q. was the form of the writ : Rex vicecomiti  ſalutem : Frach 
A. quod fine dilatione reddat B. unam hidam terre in vill 
(naming it) unde idem B. queritur, quad prædictus A. ei d. 
farceat © et niſi f fecerit, ſummone eum per bonos ſummonitarg, 
guid fit ili coram me vel ju [Ju 1ſtitiarits meis in craſting poft ofin- 
bas clauſi Paſchæ apud (naming the place where the cout 
fat) ofterſurus quare non fecerit, et habeas ibi ſumma 
tores, et hoc breve. Teſte Ranulpho de Glanvilia AY 22 
Tendon ©. | 

| Ar the appointed day the party ſummoned either cam 

or not, or ſent a meſſenger to Min“ him, that is, to mak 
an excuſe for his not coming. If he neither came, no 
{ent an eſſoin, the demandant was to appear in court, au 
wait his adverſary for three days. If he did not appear a 
the fourth day, and the ſummoners offered to prove they hal 
duly ſummoned him, another writ of ſummons iſſued, ap 
pointing his appearance in fifteen days at leaſt ; and thi 
writ required him, as well to anſwer upon the merits d 
the complaint, as for his contempt in diſobeying the ful 
ſummons. When three writs in this form had iſſued, au 
he neither appeared nor ſent any one to eſſoin him, hi 
land was taken into the king's hands, and fo it remain 
for fifteen days; and if he did not appear within that time 
the ſeiſin of it was adjudged to the complainant, nor coul 
the owner have any remedy to recover it, but by writ d 
right: yet if he appeared within thoſe fifteen days, al 
was willing to replevy the land, he was commanded to cone 
again on the fourth day, and right ſhould be done; whe 
if he appeared, the ſeifin was reſtored. Indeed, if he hal 
appeared at the third nen and acknouledged all the 


3 
JOHN. 
A writ of right. 


2 Glanv. lib. 1. c. 6. | . than to Jai; thou! 
E ſſenium, or Eæonium, ſays Spel- ſhould ſignify to excuſe by means ofa 
man: ex privativum, et ſoing, cu- oath ; which, to be ſure, is the pF 
ra ; ab anguſtia, Cura, vel labore li- ciſe nature of an eſſoin. Vid. Spell 
derare; which is a more probable voce Eſſoniare. 


forma 


ENG 1. 18 h f - 175 


bormer ſummonſes, he would loſe the ſeiſin of his land, CHAP, 11, 
W unleſs he could produce a writ from the king to the 


vin WILLIAM 
4 juſtices, declaring that he had been in the king's ſervice at the C 8 N Q. 
vill che time appointed by the court, and commanding that he J 0 = N. 


Would not be held as a defaulter, nor ſuffer as ſuch f. 

IF the party denied that he was ſummoned, he was to 
ſwear it duodecimd manu; and at the appointed day, ſhould 
any of the jurors who were to ſwear it, fail, or any be 
lawfully excepted to, and no other put in his place, that 
very inſtant the defendant loſt the ſeiſin of his land, as a 
defaulter. If he diſproved the ſummons in the above way, 
he was, the ſame day, to anſwer to the action. 

Tus far of appearance and non-appearance : next as Eſſoins. 
to ins. If the party did not appear at the firſt ſummons, 
but ſent a reaſonable eſſoin, it would be received: and he 
might, in like manner, eſſoin himſelf three times ſucceſ- 
fively. The cauſes of excuſe, called eſſoins, allowed in the 
king's court, were many. The principal eſſoin was that 


apy | 

ths BG infirmitato. This was of two kinds: one was, de infir- 
tate veniendi; the other, de infirmitate reſeantiſæ; of 
fr which the firſt was called * de malo veniendi; 3 the 


latter, de malo lecti. 
Ir at the firſt ſummons the eſſoin de infirmitate veniendi 


was caſt, it was in the election of the complainant, upon his 


appearing in court, to demand from the efſontator, or per- 
oul iWon who made it, a lawful proof of the eſſoin, on the very 
t d Gay ; or that he ſhould find pledges®; or make a ſolemn en- 
al We ement to bring a warrant or proof of the eſſoin, that 


is, the principal ſummoned, at a day appointed. And in 
his manner might the tenant be eſſoined three times ſuc- 
Neeſſively. If he did not come at the third day, nor fend 
n eſſoin, the court awarded, that he ſhould appear on ano- 
her day, in perſon, or by a ſufficient attorney (or pole, 
as he was then called), who would be received ad lucran- 


+ Glany. lib. 1. c. 7, 8. | * Glanville's words are, wel ple- 
. | gium inveniet, vl fidem dabit. 
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times de infirmitate reſeantiſe, or de malo lectj; and if the 


fourth day, nor ſend his attorney, his land was taken into 
the king's hands, as before mentioned. There iſſued al 


not performing the engagement they had made for thei 


pms to ſhew cauſe why he did not avow and make goo 


was willing to replevy the land, a day was given him ; and 
if he then gave his ſureties, he recovered his ſeiſin. If he 


and on the fourth day produced the above-mentioned wri, 
caſe recover ſeiſin ofthe land: but if he did not appear within 
the fifteen days, the ſeiſin was adjudged to the complainant 
as before mentioned. The direction in the writ to the ſhe- 


riff for taking the land in the caſe of the king was, cabin 


the complainant was, ſe.ſia: M. de tantd terrd, &c. 


H 1 8 TORY OF THE 


dum vel perdendum in his hes: If the party ſummoned 
appeared on the fourth day, after three eſſoins, and avowel 
them all, he was required to prove the truth of them by 
his own oath and that of another, and on the ſame day was 
to anſwer to the action: and if he did not appear at the 


an attachment againſt the eſſoniators tanguam falſarios, fy 
principal ; and in the mean time the principal was ſun. 


hat his eſſoniator had engaged for in his name: a ſum. 
ke went alſo againſt the pledge put in, as abot 
mentioned, by the eſſoniator, to ſnew cauſe why he di 
not produce the principal to make good the eſſoin l. 
Ix the principal appeared within the fifteen days, and 


denied all the ſummonſes, and diſproved them dwodecini 
manu ; or if he admitted the firſt, avowed his three efſoing 


teſtifying that he was in the king's ſervice ; he could in that 


in manum meam ; and of that for giving poſſeſſion of it u 
In the ſame manner a man might eſſoin himſelf thre 


party appeared not at the third ſummons, the judgment d 
the court was, that it be ſeen whether the infirmity be1 
languor, or not. For this purpoſe a writ iſſued, con 
manding the ſheriff to ſend four lawful men of his count 


u Glanv. lib, x, c. I2, 13, 14, 15. 
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they Were to appoint him to appear, or ſend his attorney, 


languor, they were to appoint a certain day of appearance for 
him or his attorney, at which time the four viewers were 
likewiſe to appear and teſtify their view. Two effoniators 
were neceſſary to make this eſſoin l. 
PERHAPS the firſt two eſſoins might be veniendi, and the 
lird de reſcantiſd; in which caſe, perſons were to be ſent to 
jew whether languor or not: but if the firſt two were 
- reſeantiſa, and the third veniendi, they were adjudged as 
if all were veniendi: for it was a rule, always to judge ac- 
ording to the nature of the laſt effoin k. 

W have ſeen that the land of a perſon who did not 
pear, was taken into the king's hands. It was alſo the 
ractice, if a perſon had appeared and anſwered, and a fu- 


ent his attorney, that his land ſhould be taken into the 
ing's hands; but Glanville ſtates this material difference, 
hat he could not in this caſe replevy it ; he was alſo ſum- 
moned to hear the judgment of the court upon his default: 

jowever, whether he appeared or not, he loft his ſeiſin 


he before-mentioned writ 4 ſervitto regis. A perſon who 
ecur to the three eſſoins, unleſs there was any agreement 


D waive them. 
Ir a perſon had eſſoined himſelf once, and at the ſecond 


e writ iſſued to the ſheriff to attach the eſſoniator tanquam 
t of ſarium, as before mentioned. That the eſſoniator 


ight be treated with a reaſonable fairneſs, he alſo was 


on-lowed to eſſoin himſelf, Thus, if any obſtacle happen- 
une to retard him in going to eſſoin his principal, ſo that 


6 5 | K 3 > 


ure day was given, and at that day he neither came nor 


or the firſt default, unleſs he could avoid the ſummons by 


ad anſwered in court and departed in a lawful way, might 


ay he neither came nor eſſoined himſelf, we have ſeen that : 
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o view the party: and if they ſaw that it was /anguor, CHAP. III. 


vis ba ; WILLIAM 
in a year and a day; but if they thought it not to be a the ON 


to 
JOHN. 


. 
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CHAP. III. he could not get to the court at the appointed day, he 


WILLIAM 
the CONQ_ one came within that time to eſſoin him, he was receive 
in like manner as the eſſoniator of the principal n. The 
principal might alfo, if he pleaſed, ſend a ſecond effoniator, 


to 


by accidents on the road, and that he would prove this 2 
the court ſhould award In all caſes of eſſoins, if the ad. 
verſe party had departed, upon a day having been give 


: eſſoniator muſt ſtill be obſerved o. 


others; as that de ultra mare; upon which the party ha 
at leaſt forty days. Another was, ſubita aquarum inundi 


: ſervice of the king, ſuch perſons being left to the ordinary 
perſons in the king's ſervice before the plea was commenced, 


menced and effoined himſelf, there was this difference 
whether he was there per mandatum regis ex neceſſitate, 0 


tion was made, whether the ſervice was ultra mare, d 


Þ Glany. lib, 1. e. 21. 22 Ibid. C. 23. . Ibid, c. 24. ; P Ibid, c. 25 2b, 
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had till the fourth day, as his principal had; and if any 


who was to ſtate to the court the excuſe of the principal 
that he ſent that excuſe by an eſſoniator who was detainel 


by the eſſoniator, the appearance of the principal within 
the fourth day ſignified nothing: for the day * by the 


Thus far of the eſſoins de infirmitate veniendi, and d 
infirmitate reſeantiſe ; or, as they have ſince been called, 4 
malo veniend:, and de malo lecti. Glanville mentions ſever 


tio, or the like unexpected accident, which was allowed t 
fave the four days v. Another was called per ſervitium regis; 
and in that caſe the plea was put without a day, till the 
party returned from the ſervice he was on: wherefore thi 
was never allowed to thoſe who were conſtantly ; in the 


courſe of the court. This eſſoin 4? fervitio regis lay only for 
If any went into the king's fervice after the plea com- 
ex voluntate, without any mandate. In the former cak 
the above-mentioned order was obſerved, and the plea wi 


put fine die in the latter, it was not. Another diſtin- 


citra mare : if the former, he had the uſual forty days, a 


X 


mn 
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was expected at the expiration of them to appear and ſhew 
che king's writ, as we have before ſeen: in the latter, it 


* was at the diſcretion of the juſtices to give a leſs or a greater 
De ime, as they thought it beſt ſuited the king's ſervice d. = 
tor | THERE was an eſſoin per infirmitatem, which infirmity | 
nal muſt be ſuch as had happened iince the party arrived in the 
1 town where the court was. In this caſe the court ordered, 


that he ſhould appear the next day, and ſo on for three days 
a Wh uccefiively ; and if he made the ſame excule the third day, 
then four knights were directed by the court to attend and 
ſee whether he was able to make his appearance or not : 
If not, and they teſtified the ſame in — he had a reſpite 
jor, at leaſt, fifteen days”, | 


ANOTHER efloin was de % in peregrinatione. There 


vice, whether the party had commenced his journey before 
the ſuit, or ſince. If he had been ſummoned firſt, the 
proceeding took its courſe, as before ſtated : if not, then 
there was a difference, whether his journey was towards 
Jeruſalem, or otherways. In the former caſe, he had a 
reſpite of a year and a day, at leaſt; in other caſes, the 
reſpite lay in the diſcretion of the Juſtices . | 

HavinG conſidered the circumſtances relating to the 
tenant's appearance in court, Jet us-pauſe a while, and 


book back to the nature of the writ which was to compel 
cel, this appearance, and the method taken for its execution, 


The writ of ſummons had in it this clauſe addreſſed to the 


OM- 
nce, eriff, & ef habeas ibi ſummonitores, et hoc breve ;”* in con- 
u equence of which, the firſt inquiry, when the demandant 


offered himſelf at the appointed day in court, was, whether 
the ſheriff had there the writ and the ſummoners, If he 
hac, and the ſummons was proved, they proceeded as be- 
ore mentioned ; but if the ſheriff did not appear within 
the fourth day, (which was allowed alſo to the tenant) then 


1 Glany. lib, I, c. 27. N id Ibid, C, 28. ; 1 Thid, C. 29s, 
K 4 : there 


was a diſtinction in this caſe, as in that of the king's ſer- 
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Of ſummaons. 
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CHAP. III. there iſſued a writ de ſecundd ſummonitione, directing hin 
8 William to ſummon the tenant, and to appear himſelf and ſhey 
the CON Q cauſe why he did not ſummon him upon the firſt writ 


to 


ſheriff came at the day, and confeſſed that he had not ei. 


a day without effect, and the tenant was to be ſummoned 


laurful ſummoners to make the firſt ſummons, and they, 
being preſent, admitted it, they as well as the ſheriff wer 


| tranſacted in that court; and if the plea was commence 


amerced ; for this was a ſolemn act, which they would not 
be allowed to deny : if out of the county, and they denied 
the command, then the ſheriff alone was amerced, for exc- 
cuting the writ in a private and improper manner: for al 


| ought to be tranſacted in a public manner, that there mieit 


they had properly ſummoned the party; in that caſe, the 
firſt day was conſidered as not loſt to the demandant, and 
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This contained the firſt writ of ſummons, with the addition 
of this clauſe : et tu ihſe fis ibi oftenſurus quare illam ſumma. 
trozem ei non feceris, ſicut tibi præceptum fruit per aliud brei 
meum, et habeas ibi hoc breve, et illud almd breve. If the 


ecuted the writ, he was then, as they termed it, in miſerts 
cordia regis, that is, he was amerced ; the demandant lof 


again: but if the ſherif averred that he commanded 


amerced, if they had not obeyed it. But if they deni 
that the ſheriff gave them charge of the ſummons, then 
there was a diſtinction, whether the ſheriff gave it in the 
county-court or not. Such matters ought, properly, tobe 


ſome time before the county-court, Glanville ſays, artachia. 
bitur uſque ad comitatum, and then a complete ſummons was 
to be made. If, then, the ſummoners had been enjoined in 
the county, and it was ſo proved, the ſummoners were 


public acts, ſuch as enjoining ſummons to be made, taking 
pledges of proſecuting, and pledges de /farido ad rectum 


be no debate concerning ſuch prefatory proceſs ; a circum- 
ance which would lead to great impediments in ſuits. I 
the ſummoners were not preſent at the appointed day, bu 
ſent their eſſoniators, who effoined them; and added, tht 


tte 


ENGLISH LAW. 121 


eſummoners were amerced for nat appearing and proving CHAP. III. 
e ſummons, as was enjoined them, unleſs they could ex- WII IIXN 
ſe themſelves by the king's writ de ſervitio. It ſhould be the CON . 
membered, that one or other of the ſummoners might 1 5 D 
cuſe himſelf at the firſt day; and in that caſe, the firſt 
y was not conſidered as loſt to the demandant *. 

SUCH was the proceeding where the tenant was ſimply of attachment. 
mmoned, without any pledges being given. It may be 

oper to mention in this place, what the proceſs would be, 

hen an attachment was neceliary. If the ſuit was of a 

nd to make it neceſſary for the tenant to find pledges 

Hands ad rectum for his appearance, (as was the caſe in 

eas for breach of a final concord made before the king or 


him 
hey 
writ 
tion 
70m. 


hey 

* juſtices, and for novel diſſeiſin) and theſe pledges had been 
niel orded in the county court, or before the juſtices ; then if 
hen We tenant did not appear, nor eſſoin himſelf, the pled- 


the were adjudged to be amerced, and further pledges were 
) be uired, to engage for his anſwering to the ſuit. This 
ced as to be done three times; and if he did not come at the 
14. rd ſummons, his land was taken into the king's hands, 


like manner as before mentioned; and the pledges lixe- 
ſe were amerced, and ſummoned to appear in court at 
ertain day, in order to hear the judgment. This was 

2 courſe of attachment in civil cauſes : but in criminal 
es, as in thoſe de pace domini regis infracid, if the party 
I not appear at the third ſummons, there iſſued a capias 
take the body, the Pledges being amerced as in the 
mer caſes u. 

Tnus far of the defaul t of Fg tenant. If the demand- 

t did not appear at the firſt day, he might eſſoin himſelf 
lice manner as the tenant. If he neglected both, the 
hant was diſmiſſed / fo ne die; ſo, however, as that the de- 
andant might inſtitute another ſuit for the ſame cauſe of 
ion. But as to this, and the conſequence of the tenant's 
fault, there was a diverſity of opinions in Glanville's 


* Glany. lib. 2, e, 30, 3 1. did. c. 31- : 
| | | time. 


| 
| 
i 
-þ 
1 
| 
4 
2 
14 
'| 
, 
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WILLIAM. 
the CON, liberty to commence another: others thought he loſt 


to 


10 U N. 


Vuoere of opinion, that he lay at the king's mercy, whether 


no other land in the ſame vill, the view was made witht 


caſe, if the demandant had found pledges de clamore ſuo 
fequendo, as was the caſe in ſome ſuits, his pledges w 


abſent at the dav, it was in the diſcretion of the king orh 
| Juſtices to proceed againſt both; againft the tenant for 


day given in court. When he departed in this mam 


the land in queſtion, and to have four of them to cert 
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time. Some held, that he only loſt his firſt writ, With 
coſts and expences, but not his action; ſo that he was 


action totally, without any right of recovery ; and thath 
ſhould be amerced for his contempt of court. Othe 


ſhould be admitted to bring his action again. In cith 


likewiſe to be amerced. Glanville further adds, that! 
criminal matters and theſe relating to the peace, wh 
the king had an intereſt, as he was bound to profſecut 
his body was to be taken, and kept in cuſtody unti 
proſecuted his appeal : beſides which, his pledges 
fill to be amerced *. If both demandant and tenant- 


tempt of court, and the FRITH for falſe claim). 

WHEN obedience had been paid to the writs of ſummon 
and both parties were in court, the demandant made 
demand of the land in queſtion; and then the tenant mig 
if he pleaſed, pray a view of the land. If the tenant 


delay; but if he had, the tenant was reſpited, and anott 


from court, he might claim three eſſoins; and a writ 
directed to the ſheriff to fend liberos et legales homines (il 
ſpecifying any number) of the vicinage of the vill to nt 


their view to the court *. | 
AFTER the three eſſoins accompanying the view, 4 
after both parties had appeared in court; then the dem 
ant was to jet forth his claim in the following manneln® 
Pets, &c. © I demand againſt B. one hide of land in fu 
<« a vill (naming it), as my right and inheritance, of wil 
7 Glany. lib. 1. c. 32 Did. 33. * Ibid, lib. 2. C17 


E NG LAW. 


my father (or orandaher,: as it might be) was ſeiſed in CHAP. III. 


his demeſne as of fee, in the time of Henry I. (or after 
the firſt coronation of the king, as it might be), and 
from which he received produce to the value of fifty ſhil- 
lingsat leaſt (as in corn, hay, and other produce) ; and this 
am ready to prove by this my free man John: and if any 
thing ſhould happen to him ; by him, or him”” (for he could 

e ſeveral, though only one could wage battle) «© who 
ſaw and heard this. Or he might conclude in this form: 


and this I am ready to prove by this my free man John, 
Ivhom his father, on his death-bed, enjoined, by the 


faith a fon owes a father, that if he ever heard of any 
plea being moved concerning this land, he would 
deraign (or prove) this ; as what his father had ſeen and 


heard d.” This was the manner in which the de- 


dant ſpread out the ſubſtance of his writ; and his 
ance was always upon the teſtimony de viſu et quditu. 
AFTER the demandant had thus made his claim, it was 
the election of the tenant, whether he would defend 
ſelf by duet, or avail himſelf of the privilege granted by 
king's late ſtatute, and demand that a recognition ſhould 


made, which of the two had the greateſt right to the 
d. If he choſe the duel, he was to defend his right 


verbo in verbum, as the demandant had ſet it forth; either 
perſon, or by ſome fit champion. It was a rule, that 
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WILLIAM 


the CONQ. 


to 
JOHN. 
Counting upon 
the writ. 


The duel. 


en the duel was once waged, the tenant could not 


im the benefit of the new law. 


AFTER the duel was waged, the tenant mighe eſſoin 


ſelf three times, as for himſelf; and in addition to 
le, three times in reſpect of his champion. When all 


ſe eſſoins were elapſed, the demandant was to bring his 


ampion 'into court, ready for the engagement: the 
ampion was to be the ſame perſon, upon whom he put 


e proof in his claim: nor could he put any one in his 


Glanville's words are: Hoc dirati- et audivit. N 
ret, Feut id quod pater ſuus vidit, > Glany. lib. 2 c. 3. 
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place after the duel was once waged. If be. who wagt 


the duel happened to die, and that was declared by: th 


teCONQ, voice of the vicinage, he might recur to one of the othy 


to 


JOHN. 


named in the claim ; or even a ſtranger, if that {trang 
was qualified to be a proper witneſs ; for that qualificain 


was always required in the champion of the demandai 
But this was only where the champion died by a natu 
death; for if it happened by any fault or neglect of jy 


own, no other could be ſubſtituted in hjs place, and t 
demandant loſt his ſuit, Glanville ſtates it as a queſtia 


whether the demandant's champion himſelf could nomina 


any one in his place; and he thought, that by the d 
and eſtabliſhed cuſtom of the realm, he could not apyoi 


any one, except his fon born in lawful wedlock, 


As we before ſaid, the champion of the demandant mi 
be a perſon who could be a proper witneſs of the matter 


_ queſtion per © Jum et anditum; the demandant of cok 


quence could not be his own champion; but the tem 
might defend himſelf, either in perſon, or by anotheril 
champion. If the champion of the tenant died, it 

a queſtion what was to be done; whether the teu 
might defend himſclf by ſome other, or was to loſe li 


uit, or only ſeiſin of the land : Glanville thought it was 


be ordered exactly as in Caſe of the demandant s champi 
d; } ing L. 
Ir ſometimes happened, that the champion was a pe 


| fon hired for a reward. I his was a good cauſe of excg 


tion; and if the adverſe party offered to prove it by 


who ſaw the reward given, he was to be heard to this point 
and the duel, in the mean time, was deferred, If i 


champion of the demandant was convicted of this chat 
or was vanquithed in the duel upon the point of right, 8 


demandant Joſt his ſuit, and the champion loſt his 4 


terre; that is, he was never after to be received as a vl 
neſs to wage duel for any one; though he might in a ca 
of his own, either as defendant or appellant, in matter 


* 
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peace and of perſonal injury; he might alſo defend by CH AP. II. 
ie bis own right to a fee and inheritance. In addition 4 


he loſs of his law, he was to be fined in the penalty of the p bug N 


ty ſhillings, nomine recreantiſz, on account of his cow- ] 0 HN 

ati ice, If the champion of the tenant was conquered, his 

ncipal loſt the land in queſtion, with all the fruits and 

dduce found on it at the time of the ſeiſin, and was 

er to be heard in a court of juſtice concerning the fame z 

it was 2 rule, that whatever was once determined in 

rt by duel, remained ever after fixed and unalterable. 

ere, accordingly, iſſued a writ to the ſheriff, guad ſine 

ntione ſeifias M. de und hidg terre, &c.—quia ea hida terre 

pa udicata oft ei in curid mea per finem duelli, When the 

wmpion of the demandant was conquered, as before 

ntioned, the tenant was quit-claimed © from any right of 

demandant to recover againſt him. | 

H1S was the courſe of proceeding, when the tenant, 

2 writ of right, choſe to defend his right by duel 4. 

t the tenant might avail himſelf of the proviſion lately 

de by Henry II. and put himfelf upon the aſfiſe ; to 

ich the demandant might conſent, and 7 himſelf alſo 

dn the aſſiſe. a 

IF the demandant had expreſſed before the ations in 
n court e his conſent to put himſelf on the aſſiſe, he 

s not allowed to retract, but muſt ſtand or fall by gf dire ame. 

1 aſſiſe, unleſs he could ſhew ſome good cauſe why the 

Oc ſhould not paſs between them. One cauſe which 

| pht be ſhewn, was, that they were of the fame blood, 

01088 deſcended from the fame ſtock whence the inherit- 

e came. If this was admitted by the other party, the 

e was waived, and the queſtion was argued and deter- 

ed by the court; it being a point of law, which was | 


| Quistus clamabatur de eus cla - that, in the time of Glanville, there 
1 were juſtices de bance, in the modern 
| Clanv. lib. 2, c. 4s 4 ſenſe of thoſe words; a conſtruct ion 
So I conſtrue cor am Juſlitiis i in which this paſſage will certainly uot 
Els d v jedentibus, tho this phraſe has warrant. 
quoted by ſore perſons to lhew 


_- 
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the et to the firſt ſtock, 
title. 


Glanville, by the duel. 


Soros the perſon who had put himſelf on the aſl, 
bad denied this impediment of relationſhip; ; ſuch a queſlin 
was tried by calling into court the common relations 
both parties. If theſe agreed unanimouſly that they wer 
related, it was uſual to abide by this declaration; but ifm 
of the litigants ſtill continued to deny it to be ſo, the lf 
reſort was to the vicinage and if they agreed with th 
relations, this complete teſtimony was acquieſeed in. Shoul 
the relations differ in their teſtimony, the vicinage was i 
like manner called in, and their verdi& was deciſive. | 
upon this inquiſition being made, it appeared to th 


court and juſtices that the 


from the ſame ſtock, the perſon who made the exceptiol 
If there was no exception taken, the 
the aſſiſe proceeded, and its determination was as final 8 


was to loſe his ſuit. 


that by duel f. 


BEroRkE we enter on the proceeding of the aſſiſe, letu 
reflect with Glanville upon the nature and deſign of thi 
innovation upon the old method of trial. 
fays that author 8, © is a royal benefit conferred on the m 


f Glauv. lib. 2. c. 1 | 
E The words of Glanville are: 


Eſi autem aſſiſa regale quoddam bene= 


ficium clemerti i principis, de concilis 
precerum populis indultum. T quote 
this from the laſt edition of Glarville, 
adbering to the reading which is war- 
ranted by the conſent of the Har- 


Lscian, Cotionian, and Bodleian manu- 


ſcripts, in oppoſition to the old printed 


text, which reads magna affiſa, &c. 


an epithet which, I am clear, has been 
interpolated in this and other paſſages 
of Glanville by a later hand at a pe- 
riod when the diſtinction between the 


In this manner the neareſt heir obtained the lan 
unleſs it could be ſhewn that he or his anceſtor had any Wa 
loſt it, ſold it, made a gift of it, changed it, or by any oth 
means had parted with it; and if the cauſe was reſted yy. 
on any of theſe points of fact, it might be determined, fn 


familiar among lawyers, 


= the heir with the betw Wi 


parties were not deſcend 


The aſſiſe 


great afſiſe and other affiſes had gm 
This cf 
ruption of the text in ſo remaſki 
able a paſſage as the preſent, 
had the effect of eſtabliſhing 2" 
gar opinion, that the alteration m 
by Henry II, related only !9* 
trial in the writ of right; an opint 
which is not warranted by tlie hid 
of this revolution, and which 5 
without any ſupport,as it ſhould ſen 
when the concurring teſtimony olthe 
three MISS. is againſt the inſert 
this epithet in moſt of the Pp 
where it is uſed. 
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tion by the prince in his clemency, by the advice of his CHAP. III. 


1 
anl, k nobles, as an expedient whereby the lives and intereſts of — 
wa his ſubjects might be preſerved, and their property and the C O N & 
the rights enjoyed, without being any longer obliged to ] 63 N. | 
uy. ſubmit to the doubtful chance of the duel. After this 
lan (continues he) the calamity of a violent death, Which 

ſometimes happened to champions, might be avoided, 
ſri, as well as that perpetual infamy and diſgrace attendant 
0 upon the vanquiſhed, when he had once pronounced 


the infeſtum et inverecundum verbum.” The horrible 
ord here alluded to was craven; by which the champion 
gnified that he yielded, and ſubmitted: himſelf to all the 
nſequences attending ſuch a defeat. This legal inſti- 


be tution, ſays Glanvllle, is founded in the greateſt equity, 
oul and the fulleſt deſire of doing juſtice. For a queſtion 
$10 of right, which, after many and long delays, can hardly 
ever be made out by duel, is inveſtigated with diſpatch 
and caſe, by the benefit of this conſtitution. The 
na afiſe itſelf is not clogged with ſo many eſſoins as the 
to ducl. By this the expences of the poor are ſpared, and 


" 
. 
N 
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the labour of all is ſhortened. In fine, as the credit of 
many fit witneſſes has a greater influence in judicial en- 
quiries than that of one only; ſo this conſtitution con- 
tains in it more juſtice than the duel. The duel pro- 
ceeds upon the teſtimony of one witneſs only; this 
conſtitution requires the oaths of at leaſt twelve law- 
ful men Þ.” Such is the manner in which Glanville 
ks of the inſtitution of the. aſſiſe. x | 
THe proceeding by aſſiſe was thus: The party who had 
t himſelf upon the aſſiſe, ſued out a writ de pace habendd. 
his was to prohibit the lord (if the ſuit was in the lord's 
burt) from entertaining any ſuit, in which the duel had 
ot been already waged, between the ſame parties for the 
me land, becauſe one of the parties had put himfelf upon 
e king's aſſiſe, and had prayed a recognition to be made, 


b Glanv. lib. 2. c. 7. 


ho 
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CHAP. 1 who had the moſt right 7. Upon this, the demand 


WILLI oo came to the court, and prayed another writ, whereby fx 
the CONQ lawful knights of the county might. be directed to chi, 
= J 1 © N. treclve lawful knights of the vicinage, who ſhould fay upn 

their oaths, which party had moſt right to the land h 
queſtion. As this is the firſt proceſs for the return of | juror 
of which we have any mention, it may be proper to inf 
it at length. It ran in theſe words: Rex vicecomiti jy 
tritem. Summone per bongs Jummonitores quatuor legales il 
de wicinets de Stoke, quid fint ad clauſum Paſche coramm 
wel juftitiis meis qu, Ie eftmonaſlerium ad eligendum ſupet | 
cramentum fuum duodecim legales militesde eodem wicinet, ol 
m:elius Veritatem ſciant, ad recognoſcendum fuper facramets 
ſuum utrium AA. aut R. majus jus habeat in und hidd terra 
Stoke quam IA. clamat verſus R. per breve meum, et unit 
qui tenens eft, poſuit ſe in alſiſam meam, et petit recognitim 
4 „, quis ecrum majus Jus habeat in terrd ills, et nini 
eorum inbreviari facias. Et ſummone per bonos ſummenitm 
R. qui terram illam tenet, quid tunc fit ibi auditurus at 
 ElefTionem, et habeas ibi ſummonitores, &e. 
Ar the day appointed the tenant micht eſſoin him 
three times; for it was a rule, that as often as either parh 
appeared in court, and did what he was commanded byti 
od to do, he might again recur to his three effoins, Si 
if this was allowed, the conſequence would be, that 1 

| many or more eſſoins would intervene in the proceedingl 
aſſiſe than by duel, which would. ill agree with what 
have juſt ſaid about the conciſeneſs of this new metio 
For ſuppoſe the tenant eſſoined himſelf three times, on 
election of the twelve knights by the four; afterwatd 
when he appeared in court, ſome or other of the al 
knights might eſſoin himſelf; and then, after theſe eſioi 
the tenant might again eſſoin himſelf afreſh ; fo *] l 


; w_ would hardly ever 7 be ee to any eic 


' 1 5 Glany, lib, 2. COD | 
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ule, in this inftance. A conſtitution was accordingly palled, 
nabling the court, to make order for removing theſe ob- 


hich, when the four knights appeared at the appointed day 
n court, ready to chuſe the twelve knights, they were au- 
horized, whether the tenant appeared or not, to proceed to 
e election. If he had been preſent, he might make a law- 
ul exception to any of the twelve; and therefore the court 
ould, in his abſence, direct more than twelve to be elect- 
d, that when he appeared, he might have a greater chance 
p find twelve unexceptionable jurors. Jurors, ſays Glan- 
lle, might be excepted againſt in the ſame manner as 
itneſſes were rejected in the court chriſtian ; jurors being 
fact only witneſſes, and the teſtimony of witneſſes being 
ways conſidered as a matter of canonical regulation>- | 


So deſirous were they of avoiding delay, that upon the 
in nant appearing, if all the four 0 did not appear, 
t by the advice of the court, and aſſent of parties, one 
the knights, taking two or three others of the county 
en in court, though not ſummoned, might proceed to 
ect the twelve: though, to avoid all cavil, and in order 
have enough to make the election, they uſually had the 
ution to call fix or more knights to court. *In all fuch 
nts, the diſcretion of the court was ſuffered to govern 


eſtabliſhed courſe of proceeding ; which, ſays Glan- 
at e, the king or his juſtices might temper and accommo- 
tho e to the equity of the caſe then before them k. 


on Wurd the twelve knights were elected, they were 


yard moned by the following writ : Rex vicecom:ti ſalutem, 
a none per bonos ſummonitores illos duodecim milites, ſcili- 
eng, 4. B. Sc. quid ſint die, Ec. coram me vel juſtitiis nicis 
at M Sc. parati ſacraments recogneſcere utrùm R. vel N. majus 


& Glanv. lib. 2. c. 12. 


Vor. I. 1 


hercfore neceſſary to defeat the operation of the above 


ſtacles, and expediting the proceeding; in purſuance of 
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CHAP. III. Jus habeat in und hid terræ, quam pradiftus R. qui (hh 
WILIII NT nat. ves ſis bprædlictum N. et unde prædictus N. qui rem illan 
the CON Q tenet, peſuit fe in aff Jam noſtram, et fetiit inde. recognitionen, 
| guts corum  majus jus habeat in re petits ; 3 et interim terra 
illam, unde exigitur ſervitium, videant : et ſummone per bunz 
ſummonitores N. qui rem ißſam tenet, quod tunc fit ibi au. 
 turus lam recognitionem. At the day appointed for the 
knights to make their recognition, no eſſoin could be ci 
by the tenant, nor was his preſence neceſſary: as he hal 
ence put himſelf upon the aſſiſe, he had now nothing t 
ſay why the recognition ſhould not proceed. It was di. 
ferent with regard to the demandant ; for if he efloind 
| himſelf, which he might do, the aſſiſe remained for tht 
day, and another day was given: for it was a rule, tht 
though any one might loſe by his default of appearance, yt 
no one ſhould gain any thing if not preſent in court. Pu. 
dere poteſt quis profter defaltam, lucrari vero nemo pateſi an 
vinò abſens l. | 
Tus aſſiſe being about to make their recognition, it 
next to be conſidered how they were enabled to do it. Now 
ſome, or all, might know the truth of the matter, or il 
might be ignorant of it. If none of them knew any thin 
of the matter, and they teſtified the ſame in court, up 
their oaths ; the court reſorted to others, till they founl 
thoſe who did know the truth. If ſome were acquainted wit 
the fact, and ſome not, the latter were rejected, and othen 
called in, till twelve at leaſt were found who could agr 
Again, if ſome were for one of the parties, and ſome fu 
the other, freſh jurors were to be added till twelve vet 
found who agreed in opinion for one of the parties. | 
is to be obſerved, that all who were called in, were 
{wear that they would not ſpeak what was falſe, nor non... 
ingly be ſilent as to what was true; and the knowle!! 
they were expected to have of the matter, muſt have be 
from what they themſelves had ſeen or heard, or from (k 


1 Glanv. lib. . . 10 5 16. 
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antions of their fathers, and ſuch evidence as claimed C HA P. III. 
L aua credit with that of their own ears or eyes. Per qa 
W 7 1im viſum ſuum of auditum vel per verba patrum ſub- the CON Q_ 
„ e ber talia quibus fidem teneantur habere ut propriis m. 7 * N. 
WER the twelve knights were agreed in the truth, 
ey then proceeded formally to recogniſe, whether the de- 
andant or tenant had moſt right in the thing in que- 
on, If they ſaid the tenant had moſt right, or faid that 
hich ſatisfied the king or his juſtices that he had moſt 
aht, then the judgment of the court was, that he ſhould 
d quit of the demandant for ever, ſo as the demandant 
ould never be heard again in court with efrect ; for a ſuit 
ce lawfully determined by the king's great aſſiſe, could 
ver be ſtirred again on any occaſion whatever. If 
> aſſiſe were of opinion for the demandant, and the court 
ve judgment accordingly, then the adverſary loſt the land 
queſtion, with all its fruits and profits found there at 
> time of the ſeifin n. | | 
Ueox this there iſſued a writ of execution, quid F thas 
e und hidld, &c. quia idem N. dirationavit terram illam 
cuil med per recognitionem, &c. e reciting the mode of 
al, as the before mentioned writ of ſeiſin did the duel. 
e may here notice, that the duel and aſſiſe had become 
co- extenſive in their conſequences, as for it to grow 
o x rule, that the duel ſhould not be where the aſſiſe 
s not allowed, nor the aſſiſe where there was no duel v. 
ſes lay concerning ſervices, land, demands of ſervice, 
its of advowſon, and that not only againſt a * 
even againſt a lord 4. 
4 HE regal conſtitution by which the affiſe was appointed, 
| allo ordaineda puniſhment for jurors temer? jurantum, 
who ſwore falſely. If any were proved, or confeſſed 
miclvcs, guilty of perjury, they were to be ſpoiled of 
their chattels and moveables, which were forfeited to 


wv, ib. 2. c. 17. » Ibid, c. 18, * Ibid. c. 20. ? Ibid. c. 19. 4 Ibid. c. 13. 
L 2 . the 
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own, but that he held it ex commodato, or ex locato, or in ul 


Suppoſe, ſays he, two or three lawful men, or any cthe 


of the tenant only was neceſlary, and no one elſe ws 
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tie crown ; but they s were permitted by the clemency of the 
king to retain their freeholds ; they were to be thrown inty 
priſon, and be there detained for a year at leaſt; they wer 
to loſe the legem terre, or, in other words, incur "the brand 
of perpetual infamy . 

Ir was a queſtion in Glanville's time, what was ta be 
done, if no knights could be found, of the vicinage or d 
the county, a knew the truth of the matter ; ; whetld 
the tenant was therefore to prevail, as the perſon in pole. 
ſion ; or the demandant to loſe his right, if he had ay, 


number lefs than twelve, who were witneſſes of the fach 
offered themſelves in court ad dirationandum, and ſaid an 
did every thing in court proper for the occaſion, could thy 
or could they not be heard*? 


'Fx1s was the order of proceeding, when the preſene 


brought in to antwer. There were many caſes where i 
was requiſite to call in a third perſon; as when the tenant 
declared in court, that the thing in queſtion was not hi 


dium, that is, in gage or pledge, or committed to his cu. 
tody, or in ſome other way intruſted to him by the red 
owner; or if he ſhould declare the thing was his own, but 
that he had ſome one to warrant it, as the perſon who matt 

a gift of it, or ſold it, or gave it in exchange: or ſhould 
ae in court, that the thing was not his, but belongiq 
to another perſon, that perſon was to be ſummoned by ſont 
other ſimilar writ; and ſo the ſuit was to be carried on aftel 


againſt im. When he appeared in court, he, in like ma-: e. 


ner, might admit the thing to be his, or not. If he fiir 
it was not his, the tenant who had ſaid it was, % ful 
lot the land without — and was ſummonedi in ori in 


» Glany, lib. 2 2. C. 19. I bid. c. 21. 


ENG LI HN AW 
0 hear the judgment of the court to that effect; and whe- 
Wher he came or not, the adverſary recovered ſeiſin. 


WHEN the tenant called a perſon for any of the above 
&eaſons to wwarrant the land, a day was given him to have 


tree eſloins reſpecting himſelf, and three others reſpect- 
ig the perion of his warrantor. At length the warrantor 
ppearing in court, he either wad the land or not. 
f he would enter into the warranty, the ſuit was from thence 
arried on with him, and every thing went under his name, 
lieu of the tenant; not but that the tenant, if he had 


ent, If the warrantor, being preſent in court, declined 
ntering into the warrant, the ſuit was to be carried on be- 
veen the tenant and him; and after allegations on both 
des, they might come to the duel, although, perhaps, the 
nant might not be able to ſhew a charter of warranty, 
ut could only produce a fit witneſs to deraign it. The 
bject of all this was, to prove the warrantor to be bound 
d the warranty, which would make the tenant entirely ſafe; 


Va) 


r ſhould the land be recovered from him, the warrantor, 
able, was bound by law to give him an excambium, as 
ey called it, or an equivalent in recompence. 
As this was the effect of a warranty when proved, it of- 
n happened that a perſon called to warranty was ſhy of 
ming to court: at the prayer of the tenant, therefore, 
court would think it adviſeable to compel him, * a writ 
| ſummons ad warrantizandum t. 
Ar the day appointed, this perſon, like all others who 
ere ſummoned to appear in eourt, might eſſoin himſelf 
ree times. At the third eſſoin the court would award, 
at at the fourth appointed day he, or ſome attorney for 
m, fnould appear; but if he did not, there ſeems to 
ve been a doubt what ſhould be done to puniſh the con- 
pt: for if the land in queſtion was taken into the king's 
: * Glany, lib. 3. c. 1, 2, 3 


I* 


L 3 e hands, 


in court his warrantor; and upon this he was entitled to 


ined himſelf, would be conſidered as a defaulter, if ab- 
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CHAP. III. hands, this ould ſeem unjuſt to the tenant, who kad nat 
1 been adjudged in default; and yet if it was not done, ther 

| the CON Q ſeemed to be a want of juſtice to the demandant, whoſe 
ſuit was delayed. Indeed Glanville thought, that, na 
withſtanding theſe reaſons, the law and cuſtom of the 
realm required the land to be taken; for no hardihip wou 
fall on the tenant; it being a rule, that whereſocver a pe; 
fon loſt his land through the default of his warrantor, the 
warrantor ſhould make him a recompence in value u. 
Ir ſometimes happened, that a tenant neglected to cal 

in the perſon on whom he had a claim of warranty, al 

_ defended the right himſelf, In this caſe, if he loſt it, le 
could have no recovery againſt his warrantor. It wash 
ſome made a queſtion, whether, upon the ſame principk 
as the tenant might defend his right by duel without the 
ſent and preſence of his warrantor, he might put him 
upon the king's great aſſiſe without his aſſent and preſence; 
but Glanville thought uit the ſame reaſon ſhould preval 
In both caſes *. 


A s8vIT was ſometimes impeded by the abſence of loris; 

as when the demandant claimed the land as belonging v 
the fee of one, and the tenant as belonging to the fee d 
another lord, In this caſe, each lord uſed to be ſummontl 
to appear in court, that the plea might be heard and deter 
mined in their preſence, left any injury might otherwiſe 
done to their rights. The lords when ſummoned migit 
eſſoin themſelves three times, as was uſual in other cafs | 
If the lord of the tenant had had his three eſſoins, and is 
court had directed him to appear, or ſend his attorney, . 
he made default, the judgment then was, for the tenant 
anſwer and take upon him the defence: and if he prevailvp"« 
he retained the land, and for the future did his ſuit and i 
vice to the king, the lord having loſt it by his default, ” 
he appeared and did as the law required, In the fame mal 
ner the lord of the demandant might eſſoin himſelf thr 
- u Glanv. lib. 3. c. 4. x Ibid, c. 5. 
, time 
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Innville's opinion, that his effoniators and the per- 


court, and in that manner be compelled to appear ?, 


uin the two lords had appeared, and the lord of the 
tenant ſaid that the land was in his fee, he might take upon 


cthcr caſe, ſhould they prevail, their ſeveral rights were ſe- 
wed : but if they loſt the ſuit, tne lord Joſt his ſervice, as 
well as the tenant his land, without any recovery. If the 
tenant's lord, being preſent in court, failed of the warrenty, 
and the tenant maintained that he was bound to the War- 
ranty, becauſe he or his anceſtors had done ſuch and 


fee; and he could produce thoſe who had heard and ſeen 
his, or a proper witneſs to deraign it, or other fit and ſuf- 
Fcient proof, as the court ſhould award: if the tenant 
ould ſay this, then he and the lord might interplead with 
ench other 2. If the demandant's lord entered into the 
Warranty, and they failed in the ſuit, the lord in like man- 
ner loſt his ſervice. But the fate of the demandant was 
diferent from that of the tenant, if his lord would not en- 
er into the warranty; ſor he 1 was amerced for his falſe 
claim a. 


Tus has the reader been conducted through the pro- 
ceding 1 in a writ of right, with all its incidents and appen- 
lages, when proſecuted for the recovery of land. This 
relation has been ſomewhat long and minute ; but as it con- 
ains in it, with ſome ſmall alteration, the ſcheme of proceſs 
and proceeding in molt other actions, it was indiſpenſably 
neceſſary to trace it with ſome exactneſs. After this, the 
emainder of our enquiry into the courſe of judicial reme- 
ics will be more eaſy, and the matter will be more various 


7 Glany, lib. 3. c. 6. Z Ibid. c. 2. 2 Thid, c. 8. 


kim the defence of the ſuit, or intruſt it to the tenant ; and in 


lch ſervice to him or his anceſtors, as lords of that 
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tation ſo as to preſent a proper perſon, with a ſaving of the 


either while the church was full, or when it was vacant 


tenant or one of his anceitors had it, or that ſome ſtrange 
had it, or that he was ignorant who had it. Whichſoere 


nition was, notwithſtanding, to proceed upon _ right df 


r, from the expreilion, it ſeems were introduced at different tim 


laſt preſentations. It is not utj- 
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and entertaining. We ſhall now proceed to ſpeak of otl:r 


methods of recovering property: and firſt of advowſons, 
AN action for the advowlon of a church might be brought 


If the church was vacant, and any one obſtructed the per. 
fon who thought himſelf the patron, in prefenting a clerk, '0 
ard claimed the preſentation to himſelf, there was a di. 
ference to be made, whether the conteſt was for the advoy- 
fon; that is, upon the igt of preſenting ; or upon the li] 
fFreſentation, that is, the ſeif „ of the right of preſenting, 
If it was upon the laſt preſentation, and the perſon claimiig 
it ſaid, that he or ſome anceſtor of his made the laſt bad 
or preſentation; then, ſays Glanville, the plea is to be con. 
ducted according to the late ordinance b about the advoy- 
ſons of churches ; and an aſſiſe Was ſummoned to make 
recognition what patron, in time of peace, preſented the 
laft deceaſed perſen to the church of which affiſe mor 
will be ſri, when we come to ſpeak of other recognition. 
For the preſent it will be enough to remark, that he who 
recovered by ſuch an aſſiſe, nd: ſeiſin of the preſen- 


demandant's claim as to the right of the advowſon. 

IF the right of advowſon only was demanded, the de- 
mandant muſt add ſomething as to the laſt preſentation 
either that © he or one of his anceſtors had it;“ or that the 


of theſe allegations it might be, if the other party claime 
the laſt preſentation as his own or his anceſtor's, the recog- 


pretenting, except only in one of the above- menden 


Per haps Glanville here. alludes devs that the many aſſiſes which 
to the famous ſtatnte about aſſiſes; grew into uſe in the time of Henry ll 


more probable, a ſtatute had been according as this mode of proceeding 
ordained ſince that, which directed was recommended by enperients 
recognitions to be made in caſe of its benefits. | | 


caſcs 


ENGLISH LAW. 


ant, or one of his anceſtors, had the laſt preſentation 
Ir then, without going to the recognition, he vas to pre- 
I at leaſt one perſon. When, however, the laſt preſen- 
tion had been decided * by tne aſſiſe, as before mentioned, 
in any other lawful way, and a perfon was preſented 
cordingly by the ſucceſsful party; then the party wio 
as reſolved to try the right of advowſon might go on 
th the ſuit, and have the following writ ® : Rex vVicecs- 
ti ſalutem. Pracipe N. quid juſtè et fine dilatiane dimittat 
g. advocalionem eccleſiq in villa, Oc. quam clamat ad ſe pen 
nere, et unde queritur guzd ifſe injuſte ei deforceat ci nift 
eit, ſummone per bono: ſrmmonitores eum quod fit die, Fe. 
i coram nobis vel uſtitiis ngiris, oftenjurus quare nem fe— 
Sc. 
IRE 3 ſummoned had the fame eſſoins as were be- 
re mentioned in a plea of land; and if, after theſe, he 
d not appear at the fourth appointed day in perſon, or by 
torney, Glanville thought the next proceſs was for taking 
ro the king's hands ſeiſin of the preſentation. The ſhe- 
ff was to execute his writ of capias in manu in the fol- 
wing way: he was to go to the church, and there de- 
are publicly, in the preſence of ſome honeſt men, that he 


ained in the king's hands fifteen days, with a liberty to 
e tenant to replevy it within the fifteen days, as was 
fore ſtated l. In ſhort, after all the eſſoins were run 
t, if one or both the parties abſented themſelves, the 
burſe was ordered as in a plea of land. 

WHEN both parties appeared in court, the demandant 


mand the advowſon of this church as my right, and ap- 
pertaining to my inheritance, of which J (or one of my 
anceſtors) was ſeiſed (in the time of Henry I. or) ſince 


Dꝛirationata. . * 3 lib. 4. c. Vid. ant. 114. 
Glany, lib, + C. 1. ; d [bid, C. 37 45 3 
En | «© tae 


ſed the preſentation into the king's hands: the ſeiſin re- 


opounded his right in theſe words: Pete, &c. “ I de- 
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teſted when the church was full as if the parſfon, or It 


| Rex vicecomiti ſalutem. Summone per bonos ſummonatares dt 


the biſhop (or his official, in caſe the ſee was vacait 
| ſhould be commanded to diſtrain him, or puniſh his default 
by taking the church into his hands, or uſing ſome olle 
| lawful means of compulſion 5 


HIS TONY OF THE 
ce the coronation of the king; and being fo ſeiſed, ] pre 
« ſented a perſon to that church (at one of the befor. 
« mentioned times); and ſo preſented him, that he yi 
« inſtituted parſon according to my preſentation : adj 
« any one will deny this, I have here ſome honeſt men! 
« who ſaw and heard it, and are ready to prove it h a8 th 

„ court ſhall award; and „ this A. and th 
, . Bowe 
WHEN the claim of the Jenna was thus ſet forth 
the tenant might defend himſelf by the duel, or put himf 
upon the affiſe; and in both caſes it would be ordered s 
before mentioned b. as 1 
Tuls was the manner of conteſting a right of adroy- 


W * TO OR OY IL One ORIEL LI ant * ä 
FCC 5 5 25 8 3 


ſon when the church was vacant. It might alſo be cos 


who called himſelf parſon, in the church claimed his tit 
by one patron, and another claimed the advowſon, tl 
latter might then have the following writ againſt the parſon: 


ricum lum M. perfonam eccleſiæ, &c. quod fit coram me ut 
juſtitiis meis apud WVeſtmonaſierium ad diem, &c. v/tenſurus gu 
advocato ſe tenct in eccleſid ilid, cujus aduacationem miles ils i, 
all ſe clamat pertinere. Summone etiam per bonos ſummit 
1 %j N. qui advecationem illi deforceat, quod tunc J t tb1, . 
faris quare advocationem Han ei deforceat, Se. l. 

Ir the clerk did not appear according to the ſummom 
nor ſend any to eſſoin him; or if after the three efloins x 
did not come, cr fend his attorney; Glanville though 
that having no lay fee by which he might be diſtraineh 


© Probos hnnines, h Glanv. lib. 4. c. 7. 
\ Diratiomare. nd. ©. 5s, -: 
$ Glany, lib. 4. c. 6. | k Ibid, c. 9, 


ENGLISH L AW. / 


Unit the demandant to be the patron, and would ſay, that 
was inſtituted upon his preſentation, or that of ſome of 
is anceſtors: if ſo, the plea went on no farther in the 

ing's court; for if the demandant denied the preſentation, 
e was to maintain this controverſy with the clerk before the 
cclcfiaſtical judge. Perhaps the clerk ſaid the advowſon 
\clonged to the party ſummoned : now ſuch party was dealt 
ith in this manner: If he came at none of the three ſum- 
ponſes, nor ſent any eſſoin; or having eiloined himſelf, 
deither came nor ſent his attorney at the fourth day; the 
dvowſon of the church in queſtion was ſeiſed into the 


yas given to the demandant. In the mean time, it was a 
zueſtion, what was to be done with the clerk, whether he 
25 1/9 ſuclo to loſe his church, or not, But ſuppoſing the 
jarty ſummoned appeared, and diſclaimed all right in the 
hurch, the ſuit in the king's court ceaſed, and the patron 


dhould the church happen to become vacant fendete lite, 
lanville thought, if there was no queſtion but that, the 
Perſon again ſt whom the right of advowſon was demanded, 
ad the laſt preſentation, either in himſelf or his anceſtors, 


Pad loſt the ſeiſin: conſiſtently with which he thought, 
hat ſhould a vacancy happen while the advowſon was in 


Wc king's hands for fifteen days, the patron did not loſe 
coat preſentation. If the party ſummoned ſhould ſay the 


ight of advowſon was his, it was tried, as we before ſaid of 
and. If he prevailed, he and his clerk were freed from 
he claim of the demandant; if he failed, he and his heirs 
oſt the advowſon for ever l. 

Wuxx the right of advowſon was in this manner deter- 
ined, it became a queſtion what was to be done with the 


4 Glany, lib. 4+ C. 9. 


{EY clerk, 


Tis hand, and fo it remained for fifteen days; and if 
did not appear in thoſe fifteen days, then ſeiſin thereof 


nd cler conteſted their claims in the court chriſtian. 


hat he ſhould be allowed to preſent a clerk, at leaft till he 
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the aſſiſe? It ſhould ſeem, ſays Glanville, that it would; 


the church during his life; for in the reign of this king, 2 
the Council at Clarendon, a ſtatute had been made con- 


tion of patrons pro tempore, which ordained, that clerk 


that time. Nevertheleſs, in ſuch caſe, after the incum. 
bent's death, the 8 returned to the laufl 


whom the advowſon had been recovered, could maintain 
an afliſe de ultimd preſentatione ; and what anfwer could, if 
that caſe, be given to it by the adverſe party. For ſupp 


to him, that he ought not to have a recognition, becauk 


+ 
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clerk, who e in court that he had the incumbene 
of the church by preſentation of the unſucceſsful part, 
As the king's court could proceed no further than the rich 
of advowlon between the two patrons, the party who hat 
now recovered the advowſon was to proceed againſt th 
clerk before the biſhop, or his official : yet after all, if x 
the time of the preſentation the perſon preſenting was be. 
lieved to have been the patron, he was left in poſſeſſion d 


cerning clerks who had enjoyed churches by the preſents 


who had violently intruded themſelves into churches dutin 
time of war, ſhould not loſe ſuch livings during their lives? 
This provinon ſalved the titles of many . clerks # 


patron . 

THrz following points might ariſe upon what has been 
ſaid concerning the right of advowſon and the laſt preſen 
tation. When a patron had recovered an advowſon by de. 
raignment in court, and afterwards, in proceſs of time, the 
parſon died; it might be aſked, whether the patron again 


the perſon bringing the afliſe had not, but ſome of his an. 
ceſtors had had the laſt preſentation ; and it was objedel 


he had loſt the advowſon to the tenant in the aſſiſe, by a fo 
lemn judgment of the court, whether this would be a bar b 


becauſe, as he had not the laſt preſentation, he never hal 
tcifin of the advowſon : but, it ſhould ſeem, ſays he, thi 


® Glany, lib, 4. c. 10. 


* vid. ant. p. 54, 57, s 
e be 
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1 might well go upon the ſeiſin of his father, notwith- CHA P. III. 

landing what had been determined reſpecting the right of —— 
Erowſon. And yet if a queſtion could be thus ſtarted up- the CON Q. 
In the laſt preſentation, it looks like invalidating the judg- ys 


nd x JOHN. 
ent of the king's court, before given, upon the right | 
th advowſon ; for when that had been ſolemnly adjudged, | 
W Yr hardly ſeem that he ought by law to recover any | 
d. lin, particularly as againſt him who had before recovered | 
0 eadvowſon, unleſs ſome new cauſe had ariſen which would | 
L nticle him to be heard again. Indeed, if an aſſiſe was fum- 
2 oned for that purpoſe, it would be barred by this anſwer 
* > it: that the complainant or his anceſtors had, it was 
4 Tue, the laſt preſentation; but if he or his anceſtors had 
q ny right, they loſt it by a ſolemn judgment in court : 
| id this being proved by the record of the court, the ſuit 
1 ould be loft, and the complainant amerced o. 
p Wr have juſt ſeen, that queſtions about preſentations 
clonged to the biſhop's court, though the right of advow- 
m 9 was cognizable only in the king's court. It ſometimes 
= pppened, that when one clerk ſued another clerk in the 
1. _— chriſtian, they claimed a church by two different pa- | 
9 One of theſe patrons, not chuſing to have a que- 
on upon his right agitated before that tribunal, might 
= ay a writ to prohibit the court from proceeding, till the 
i ght of advowſon was decided in the king's court. As 
es is the firſt mention we have of a prohibition to the ec- 
and leſiaſtical court, it may be proper to give this writ at length. 
Qed was as follows: Rex judicibus, &c. cecliſiaſticis ſalutom. Ix- Of prohibition: 
wk ICAVIT nobis R. guod cum F. clericus ſuns teneat ecclefiam, &c. to the eccleſiaſ- 


 0:1lG, &c. per ſuam preſentationem, quæ de ſud advicatrone off, A court. 
dicit, N. clericus eandem petens ex advacatione MH. militis, 
um F. coram vobis in curid chriſtianitatis inde trabit in 


11d; 
W a itum. Si verò prefatus N. eccleſiam illam dirationaret ex 
that wvocatione pre i MH. palam eft guid j jam dictus KR. jaclu- 


ns Glany, lid, 4. c. 11. 
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| villain; or when one in a ſtate of villenage Claimed to be a 


The writ de . 


iv is. 


on, as will be more fully ſhewn preſently. But if the vi- 


4 


contra dignitatem meam in cur.d chriſtianitatis. Summint 


HISTORY Or 1 RE 


ran inde incurreret + de 3 ſubs. E t quontam lites 
atuncationibus ecele efarum ad coronam et dignitatem mean f fer: 
tinent, vobis prohibeo, ne in cauſa illa procedatis, donce dirat. 
onatum fſuerit in curid med, ad quem illorum advocat!o illi 
eccleſie pertineat, &c, If they proceeded in the cauſe after 
this prohibition, then the judges were ſummoned to appcar 
in the king's court by the following writ ?: Rex wicecomit 
ſalutem. P, ohile judicibus, &c. ne teneant ator in curii 
chriſtianitatis de advocatione eccleſæ, & c. unde R. a1 
illius ecciefice queritur quod N. iude eum traxerit in placitun 
in curid chriſtianitatis; quia placita de advocat onibus ecole 91 
aruim ad coronam ct d guitatem meam pertinent. Et ſumma 
per bojigs PIs itfos jud. ces, grid fint coram me vel 
J:ftiitis meis die, &c. gſtenſuri quare placitum lud tenuerunt 


etiam per bones ſummonitores prefatum NM. quod tunc fi ili 
ofterſurts quare prefatum R. inde traxerit in placitum in curii 
chriſlianitatis, Sc. ” | 

'LHE next action that demands our attention, is that in 
which queſtions concerning a man's condition or ſtate 
were agitated; as when one claimed a perſon to be his 


free man. When one claimed a man who was before in 
villenage, as his villain atiuus, he had a writ de natidis 


directed to the ſheriff; and ſo conteſted before the ſheriſf Wh 
the matter with the other who was then in poſſeſſion of the 


villain. If the queſtion of villenage or not villenage was 
not moved before the ſheriff, then the plea de nativis went 


Jain faid he was a free man, and he gave pledges to the Wir 
ſheriff that he would demonſtrate it, then the ſuit in the 
county court ceaſed, becauſe the ſheriff was not allowed to 


_ determine that point; and if the ſheriff perſiſted in going . 


on to hear the cauſe, the vilain was to make his claim to 


p Glany, lib. 2. c. 13. 
EY the 
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Pllows: Rex vic. &c. Pueftus eft mihi R. quad N. trahit 


hore fu Projequents, tunc PONAS loguelam illam ceoram me del 
Haitis nieis die, fc. et interim eum pacem inde Lavere 
bias: et ſummone per bonds ſumonomnitoyes preedietum N. gucd 
% t ibi otenſurus quare tran eum ad vilenagium tnuſte 


tis kc, It may be remarked, that this is the firſt writ of 
am ne we have yet met with 4. | 
jt Tux perſon who claimed the party as his villain, was 


lo ſummoned by the ſame writ, and a day was fixed 
or him to proſecute his claim. At the day appointed, if 
ke villain did not come nor fend a metlenger or eſtoin, 
hey then proceeded as we before mentioned in pleas * 
were attachment lay. If he who claimed the party to be 
bis villain, neither came nor ſent, the other was diſmiſſed 


y both parties as his villain, was put, as Glanville ex- 


land, a ſeiſin of the land in queſtion was given as a pro- 
els of contempt ; ſo in this inſtance, an inchoate tempo- 
ary poſicflion of his freedom was given to the villain, till 
the parties could appear in court, and the queſtion of right 
vas fairly heard and determined. 

IF both parties appeared in court, the freedom was to be 
made out in the following way. "The perſon who claimed 
to be iree, was to bring into court his neareſt relations, 
lecended from the ſame ſtock with himſelf; and if their 
Ireedom was recogniſed and proved in court, this was con- 
Prucd in his favour, ſo as to free him from the yoke of ſer- 
vitude. But if the free ſtate of thoſe who were produced 
was denied, or there was any doubt concerning it, recourſe 
yas had to the ee and according to their verdict it 


L ! Glany, l. . . . „ * Glanv. lib. 5. c. 3. 
Per plegios attachiatis, Vid. ant. x21, Wy 


e court ſine d e. In the mean while, he who was claimed 


refles it, into ſeiſin of his freedom * ; that is, as in pleas of 
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les præcipio tibi, quod fi idem R. fecerit te fecurum de cla 


10 


JOHN. 
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was adjudged by the court. In fhort, if there arcf: an 
doubt concerning tae declarations of the relations, ever 


the CON N doubt or difficulty of this kind was to be ſolved by the vi. 


to 


JOHN. 


Writ of right 


of doe. 


cinage 8 
W HEN the freedons of the party was, by one or other q 
theſe ways, fairly made out, he was immediately releaſe 
from the claim, and was adjudged free for ever. But if he 
failed in his proof, or if he was proved by the adverſary i 
be a villain nativus, he was accordingly adjudged to belong 
o his lord, gether with all his goods and chattels. Ther 
as the ſame form and courſe of proceeding in caſe of aup 


5 ke villain claiming his freedom, and a freeman bein 


claimed as a villain. The perſon whoſe freedom was in 


queſtion applied for a writ, to bring the ſuit into the king) 


court, and then it went on as has jull been ſtated. It mu 


be remarked, that the duel was not allowed 1 in a ſuit to prone 


a man free a natiovitate 
IBE next action 3 comes under our conſideration; i 


thi remedy a Woman had to recover her dower. On the 


death of the huſband, the dower, if it was a parcel of land 


named and ſpecified, was either vacant or not. If it ws 
vacant, the widow, with the aſſent of the heir, might take 


poſſeſſion thereof, and hold herſelf in ſciſin. If part of it 


only was vacant, ſhe might take poſſeſſion of that, and for 
the remainder ſhe might have her writ of right directed t 


her warrantor, that is, the heir of the huſband. The wrt 
was as follows: Rex AA. ſalutem. Præcipio tibi quod ſin 


dilatione plenum rectum tencas A. que fuit uxor E. de und lidl 
terræ in villa, Fc. quam clamat pertinere ad rationabtel 


| dotem ſuam, quam tenet de te in eddem villa per liberum er 


Uitlumm decem 2 el dorum perannum pro omni ſervitio, quan 4 N. 
ei defurceat. Et ni ft fecerts, vicecomes ſaciat, ne oporteat cam 


amplius inde conquer pro defectu recti, &c x. 


In purſuance of this writ, the plea went on in the lord 
Courts till proof was made of that court's allure 1 in doing 


. Clanr. lib. 5. c. 4 bid. c. 4. * Ibid. lib. 6. c. 4» 1 
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Juſtice; upon which it was removed to the county court, CH AP. III. 
4d © to the king's court, if it ſeemed proper to him or his ——_ 
chief juſtice. The writ to remove it into the king's court the CON 
was a pore, and was as follows: Rex vicecomiti ſalutem. 10 U N. 
ie cos ani ine vel juſtitiis meis die, Ic. loquelam que oft in 
contain tuo inter A. et N. de und hidd terre in vill, &c. 
uam ipſa A. clamat verſus prædictum MW. ad rationabilem 
tem ſuam. Et ſummone per bonos ſummonitores pradiftum 
M. gui terram illam tenet, quod tunc fit ibi cum loqueld, 
„ 1 ; 

Tuls plea, as well as ſome others, might be removed 
from the county court to the curia regie, for many cauſes z 
s well on account of doubts which, might have ariſen in 
ke county, and which they did not know how to decide 
pon (and on ſuch cauſe of removal both parties were to 
de ſummoned) as at the prayer of one of the parties; and 
ben 1t was ſufficient, if only the party not removing it was 
ummoned.. If the ſuit was removed by the aſſent and 
rayer of both parties, being preſent in court, then there 
eeded no ſummons, for both of them muſt know the day 
ppointed. . 


95 
Jul 


ove 


Ir either, or both parties were abſent at the day appointed, 
hey proceeded as before mentioned. When both parties 
ppeared, the widow ſet forth her claim in the following 
'ords: Peto, &c. “I demand that land, as appertaining 
to ſuch land which was named for me in dower; of 
which my huſband endowed me ad o/tium eccleſiz, on 
the day he eſpouſed me, as that of which he was inveſted 
and ſciſed at the time when he endowed me.” To this 
lam the adverſe party might make various anſwers: he 
cht deny or admit that ſhe was endowed of the land. 
put whatever was the anſwer given, the ſuit ought not 
d proceed without the widow's warrantor, that is, 
e heir of the huſband ; he was therefore ſummoned by 


| 5 Glany- lib. 6. c. 6, 7, | 
For M the 
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HA. II. the following writ: Rex vicecomiti ſalutem, Summone pe 


WILLI AM 


bonos ſummoniteres N. filium et haredem E. quod ſit coran 


me CON Q me vel juſtitiis meis ea die, &c. ad warrantizandum A, quz 


to 


JOHN. 


Dower unde 
gi bil. 


fuit uxor ipſius E. patris ſur unam hidam terre in villa, &i 

quam clumat pertinere ad rations abilem dotem ſuam de dm 
ipfins E. vii ſui werſus N. et unde placitum oft inter abt ix 
curid mea fi terram illam ei warrantizare voluerit, vel i 
e/tendendum ei quare id facere nen debet, c. If the hei 


did not appear nor eſſoin himſelf, and was in contempt, 


there was 2 doubt what was the preciſe way for compelling 
him. Some thought, he was to be diſt: a by his fee; 
others thought, he was to be attached by pledges s. 

Ir the heir, when he appeared, admitted what the widow 
alledged, he was bound to recover the land againſt the tenant 
in pa Be and deliver it to the widow ; and for this pur- 
poſe the ſuit was continued between him and the tenant, 
If he declined proſecuting the ſuit, he was bound to give 


her an equivalent in recompence z for in all events the wi- 
dow was to be no lofer. If he denied what was alledged 


by the widow, the ſuit went on between him and her ; and 
if ſhe could produce thoſe who heard and ſaw the endow- 


ment at the church-door, and was ready to deraign it again 
the heir, the matter might be decided by the due]: and if 


ſhe prevailed, he muſt in that cafe alſo deliver to her the 


land in queſtion, or a ſufficient equivalent. It was a rule 


that no woman could maintain any ſuit concer ning her 


dower without her warrantor *. 
TEls was the courſe for a widow to take, when ſhe was 
obliged to ſue for part of her dower : but when ſhe coull 


get poſſeſſion of no part of it, and was put to ſue for the 
whole, the ſuit was commenced originally in the cur 


regis, and the perſon who with-held her dower was ſum- 
moned by the following writ, called a writ of dower uni 
nibil habet: Rex vicecomiti ſalutem. Pracipe N. . gu i 


z Glany, lib, 6. c. 8, 9, 1e. bid. 5 11. 
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et fine dilatione faciat habere A. que fuit uxor E. rationa- 
bilem dotem ſuam in villa, Ac. quam clamat habe:re de dono 


ipfius E. viri ſui, UNDE NIHIL HABET, wt dicit; et unde 


queritur quad ipſe ei injuſiè deforceat : et niſi fecerit, ſum- 
none eum per bouos ſummonitores quad fit die, Ic. coram nobis 
vel juſtitiis naſiris, oftenſurus quare non fecerit, &c, 
Whoever was in poſſeſſion of the land, whether the heir, 
or any other perſon, the preſence of the heir, as was above 
laid down, was always neceſſary. If a ſtranger was in poſ- 
ſeſſion, he was ſummoned by this writ, and the heir by the 
above writ of ſummons ad warrantizandum®, The ſuit 
between the heir and widow might be varied, according as 
the heir pleaſed. If ſhe claimed a certain aſſigned dower, 
he might deny any aſſignment, or deny that to be the land aſ- 


ſigned. In both caſes the proceeding was as above deſcribed. 


If only a reaſonable dower was demanded, a third part was 
to be allotted her by the heir ©. If more was aſſigned to 
her than a third part, a writ might be had directed to the 
ſheriff, commanding him to admeaſure it 9, 


- Glany, lib. 6. c. 14, 15, 16. © Ibid. c. 17, C Ibid, c. 17, 18. 
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CHAP. IV. 


WILLIAM 
the CON Se 
to 


JOHN. 
Of fines, 


HIS TORY OF THE 


e H Iv; 
WILLIAM the CONQUEROR to JOHN, 


Of Fines — Of N Ws it de W recipiend— 
Purprefture—De Debitis Laicorum—Of Sureties AA. 


gage. Debts ex empto et vendito— Of Attornies—IW:it if 


Right in the Lord's Court—Of IV rits of Fuſticie 
Mrits of Replevin—and of Prohibition—Of Recoe- 
nitions—Affjſa Mortis Anteceſſoris— Exceptions 19 thi 
Allſe— Aſia Ultime Preſentationis—Afja Neve Di 


ſeiſinæ , Terms and Vacations —T he Criminal Law— 


Of Abjuration— Hode of Projecution - Forfeiture— He. 


micide—Rape— Proceeding before Fuſtices Itinerani— 
The King and Government—The Charters—The Chu. 


rafters of theſe Kings as Legiflators— Laws of William 
the Conqueror —Of the & tatutes—Domejday Bal 
Glanville.— AA. iſeellaneous Fats. 


E have hitherto been | peaking of compulſory methods 
of recovering and confirming rights; but it often 
happened, as Glanville expreſſes it, that 1 in the 
king's court were determined by an amicable compoſition 
and final concord: this was always by the conſent and 


licence of the king or his juſtices; and was done as well in 


pleas of land as other pleas. Such a concord uſed ſome- 
times, by the aſſent of parties, to be reduced into a writing 


of ſeveral parts: from one of theſe was the agreement re- 


| hearſed before the juſtices in open court; and, in the pre- 


ſence of the juſtices, there was given to each party his 
part, exactly agreeing with the other's. The following b 


a ſpecimen of ſuch an inſtrument, literally tranſlated from 


one in the reign of Henry II. «“ This is a final concord 


« made in the court of our lord the Kings at Weſtminſter, 
x « on 
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« on the vigil of the bleſſed Peter the apoſtle, in the thirty- CHAP. IV. : 
« third year of the reign of Henry II. before Ranulph de 8 
« Glanvilla, juſticiary of our lord the king, and before the C ON . 
« H. R. W. and T. and other faithful and truſty perſons of Jo = N. 
our lord the king, then there preſent ; between the prior 
« and brethren of the hoſpital of St. Jeruſalem, and W. T. 
« the ſon of Norman, and Alan his fon, whom he appointed 
« as attorney in his ſtead in the court of our lord the king, 
« od lucrandum et perdendum reſpecting all the land which 
« the faid W. held, with its appurtenances, except one 
« oxJand and three tofts. Of all which land (except the 
« ſaid oxland and three tofts), there was a plea between 
them in the court of our lord the king; to wit, that the 
« ſaid W. and Alan concede and atteſt and quit-claim all 
« that land from them and their heirs to the hoſpital and 
« aforeſaid prior and brethren for ever, except the ſaid ox- 
land and three tofts, which remain to the ſaid W. and 
« Alan, and their heirs, to be held of the ſaid hoſpital, and 
« the aforeſaid prior and brethren, for ever, by the free 
« ſervice of four-pence per ann. for all ſervice ; and for 
« this conceſſion and atteſtation and quit-claim, the afore- 
« faid prior and brethren of the hoſpital have given to the 
« fid W. and Alan an hundred ſhillings ſterling a.“ 

A CoNCoRD cr agreement of this kind was called final *, 
becauſe finem imponit negotio; fo that neither of the parties 
could recede from it. If one of the parties did not per- b 
form what he was thereby bound to do, and the other 
party complained of it ; the ſheriff would be commanded i 
to put him by ſafe pledges, ſo as that he appeared before 
tne king's juſtices, to anſwer why he did not keep the fine; 
that is, if the complainant had previoully given ſecurity to 
the ſheriff for profecuting his claim. The writ was as 
follows: Præcipe N. quad juſie et fine d'latione teneat finem 
faftum in curid med inter ipſum et R. de und hid terra 


4 


2 Glany, lib. 8. c. , 2- v Vid. ant. 92. 
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CHAP. IV. in wills, &c. unde placitum fuit inter illos in curid meds 


— 
WILLIAM 


et niſi fecerit, et prædictus R. fecerit te ſecurum de clu- 


the CON more ſus proſequends, tunc one eum per vadium et ſalvm 


to 
JOHN, 


plegins, quod fit coram me vel e meis, e dio 
Sec. quare non fecerit, Sc. bv. 
Ir he did not appear, nor eſſoin himſelf; or after the 


three eſſoins, if he did not appear, nor ſend his attorney, 


they were to proceed as was before ſhewn in caſe of ſuits 


proecuted by attachments. When they both appeared in 


court, if both parties acknowledged the writing containing 


the concord; or if the concord was ſtated to be ſuch by 


the juſtices before whom it was taken, and this was teſti- 
fed by their record; then the party who had broke it was 
to be in the king's mercy, and to be ſafely attached 
till he gave good ſecurity to perform the concord i in future; 


that is, either the ſpecific thing agreed on, if it was poſiible; 
or otherwiſe, in ſome inſtances, what was equivalent : for 


it was invariably expected of every one who had acknow- 


ledged or undertaken any thing in the king's court, in pre- 
| ſence of him or his juſtices, ever after to obſerve ſuch ac- 
knowledgment and undertaking. Moreover, had the final 


concord been made in a plea of land, then he who was con- 


victed of breach of the fine, if tenant of the land, was 


iſo facto to loſe the land. If one or both the parties de- 


nied the chirographum, then the juſtices were to be ſum- 
moned to appear and record, ſays Glanville, in court the 
reaſons why ſuch a plea, between ſuch parties of ſuch land, 


ccaſed; and, if the parties came to a concord and agree- 


ment by their aſſent, what the form of that concord was. 
As to the method of making this recard, there was this 
difference obſerved between a concord made in the king's 


chief court and that before the juſtices itinerant : if in the 
latter, then the juſtices were ſummoned, that they, with 
ecrtain diſcreet Knights of the county where the concord 


 » Glanr, lib. 8. c. 3, 4. 
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was made, who were preſent at making the concord, and CHAP. IV. 

knew the truth of the matter, ſhould appear in court, there ders 

to make a record of the plea, Accordingly a writ to that the CON Q. 

efc& was directed to the ſheriff to ſummon the juſtices | 2 . 

and knights ©, Beſides this, the ſheriff of the county 

where the plea had been, was commanded to have the 

record of the plea then before the king or his juſtices by 

tur diſcreet knights of the county, This is the firſt men- 

tion we have of the writ of recordari, fo named from the 

words of it: Præcipio tibi gud facias RECORDARI in Comi- 

tatu tuo Ioguelam, c. 4 When the juſtices appeared, and 

had agreed upon the record, that record was to be abided 

by, neither party being allowed to make any exception to 

it; only, if ſuch Joubes ſhould ariſe, which there was no 

poſſibility of removing, then the plea might be recommenced, 

and proceeded in atfreth ©, | 

HavinG faid thus much of records of courts, it may be Of records, 

proper on this occaſion to enquire a little further concern- | 

ing theſe muniments of judicial proceedings. No court = 
| 


had, generally and regularly, ſuch remembrances of its 
proceddings as were called and eſteemed records, except 
the kihg's court, that is, as it ſhould ſeem, the court where 
the Fing's juſtices ſat 3 though, by what we have juſt related, 
it ſhould ſeem that the juſtices itinerant had not regularly a 
court of record, In other courts, if any one had faid that 
which he would not willingly own, he might be permitted 
to deny it, in oppoſition to the whole court, by the oaths it 
of ree perſons, affirming that he never ſaid it; or by more | 
or ſeſs, according to the cuſtom of different courts, = | 
ſome ſpecial inſtances, however, county and other | 
inferior courts had records; and that, as we are informed 
jy our great authority Glanville, by virtue of a law made 
by t council of the realm f, Thus, if in any inferior 


c 


- — q—àꝛV:—ꝛm———— —Ud—X——ů — 


anv. lib, 8. c. 5, 6. not know; nor is it mentioned an 
— hid. c. 6, 7. | u here, that I know of, but in thug 
"© Ibid c. 8. Be patſage of Glanville, 


F When this law was made, we do | 
| M 4 court 
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CHAP. IV. court duel was waged, and afterwards the plea was remonel 


735700 into the king's court, then the claim of the demandant, the 
the CON Q defence of the tenant, the form of words in which the dud 


to 


JOHN, 


was awarded and waged ; of all theſe the court had a record, 
which was acknowledged as ſuch by the king's court. b 
it had a record of nothing elſe, except only of the chang 

of a champion: for if, after the removal of the plea * 
the king's court, another champion than he who had waged 
duel in the inferior court was produced, and a queſtion 
aroſe upon it; in this caſe alſo it was decided by thc record 
of the inferior court, according to the direction of the fa 
tute before alluded to. Beſides, any one might object to the 


record of an inferior court, declaring that he had ſaid more 
than was now to be found in the record; and, that what he 


had ſo ſaid he would prove againſt the whole court by the 


oaths of two or more lawful men, according as: the uſage 


of the court required; for no court was bound either to 
maintain or defend its record by duel ; this, therefore, was 


the only proof that could be had. We are informed by 


Glanville, that a particular law ® had been made, ordaining 


that no one ſhould except to a record in part, and admit 


the remainder; though he might deny the whele by oath, a 
juſt ſtated ®. 


THE king might occaſionally. confer on any court the 
privilege to have a record. Thus, upon ſome reaſonable 
cauſe being ſhewn, he might, as has juſt been obſerved 
direct a court to be ſummoned to make a record of a mat: 


ter for the inſpection of his own court; ſo that, if the king 
pleaſed, there could be no contradiction admitted to ſuch 


record. It often happened that a court was ſummoned ty 
have the record of ſome plea before the king or his juiticez 


although it had, in truth, no ſuch record. In this caſe, 


5s Of this law alſo, 1 the time membrance but this ſlight intimation 


when it was made, there is no re- * Glany, lib. 8. c. 9, 


tle 
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: parties, by admiſſion and conſent, might ſet! le a re- CHAP. IV- 
ord of the matter between them. The writ on this occa- JTiYTam 
on uſed to be of the following kind: Rex vicecomiti ſalu- the CON. 
1 Præcipio tibi quad FACIAS RECORDARI i comitatu J 3 N. 
o ligquelam que eft inter A. et B. de terra, Oc. in 
15 Sc. et habeas recordum illius gaquelæ coram me vel 
it's mers ad terminum, Sc, per quatuor legales mites, 
ui interfuerunt, ad recordum id faciendum. Et fummoze 
r bonds Fan A. qui terram illam clamat, quod 
re fit ibi cum loqueld ſud, et B. qui terram illaim tenet, 
uid tune fit ibi ad audiendum illud, Ac.“ 
AGA1N, inferior courts had See records of what 
ad done there, which were tranſmitted to the king's 
urt: as when a lord had a plea in his court of ſome 
pubt and difficulty, which could not be well determined 
ere, then he might curiam ſuam ponere in curiam domini 
% as they called it, or adjourn the matter into the 
ing's court, to have the advice of that tribunal what was 
roper to be done; an aſſiſtance which the king owed to 
Il his barons. When a lord was in this manner certified 
hat was adviſeable to be done, he returned with the plea, 
nd proceeded to determine upon it in his own court. 
ounty courts had a record of pledges, or ſureties taken 
here, and of ſome few other matters i. : 
WE before faid, that courts were not bound to defend 
eir records by duel; but they were obliged to defend 
ar j2dements in that manner: as if any one ſhould de- 
are againſt a court for paſſing a falſe judgment againſt him, 
d thould ſtate it to be therefore falſe, becauſe when one 
arty ſaid thus, and the other anſwered thus, the court gave 
falle judgment thereon in ſuch and ſuch words, and paſſed 
ut judgment by the mouth of N. and ſhould conclude, 
at if it was denied, he was ready to prove it by a lawful 
„ines there ready to deraign it; in this caſe, the que- 


Þ Glany. lib, 8. c. 9, 10. i Ibid, c. 11. 


ſtion 
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CHAP. Iv. ſtion meh be decided by the duel. But there were fon 


WILLIAM 


doubts whether the court was to defend its Judgment h 


te CON Q one of its own members, or by ſome ſtranger. Glamill 


to 


JOHN. 


ſeems to have been of the former opinion ; for he ſa 
the defence was to be by the perſon who paſſed the jude. 
ment. If the court was convicted in this manner, the ly 
of the court was in the king's mercy, and loſt his courth 


ever; 8 beſides this, the whole court was in the king 


Vit de Haina. 


£** recipien uo. 


. 
WE ſhall now ſpeak of the de the law allowed y 


compel a lord to receive the homage of his tenant, and | 
enable him to claim the protection conſequent thereon, 
a lord would not receive the homage of the heir, nor; 


_ reaſonable relief ; then the relief was to be kept ready, a 


to be repeatedly tendered to the lord by good men: and 
he would not at any rate accept it, the heir might complan 
of him to the king or his juſtices, upon which he woll 
have this writ : Præcipe N. quid juſt? et ſine dilatione ri 
piat haomagium et rationabile relevium K. de libero tems 
mento quod tenet in villa, &c, et quod de eo tenere clan 
Et niſi fecerit, ſummone, &c. 

TRE proceſs againſt the defendant was the fame as hi 
often been en before in caſes of ſummons, If 
appeared and acknowledged the complainant to be the hei 


and confeſſed he had tendered his homage and relief, he wi 


to receive it inſtantly, or appoint a day for doing it. Tit 


| fame was to be done, if he denied the tender, but admits 


the complainant to be the heir; but if he denied he 
the heir, then the heir, if he was out of ſeiſin, might han 
an aſſiſe againſt the lord de morte anteceſſoris ; it he 


in ſeifin, he might hold himſelf in, till it pleaſed the lav 
to accept his homage ; for the lord was not to have ther 


lief, till he had accepted homage. But if the lord doubtt 
whether he was the lawful heir or not, and it had appear 


1 Glanv. lib. 8. c. 9. lord ſhould receive his 88 V 
e have before ſeen how im- ant. 123. 


| portant it was for the heir that the 
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land into his own hands, till it was made appear whether 


ays dealt with his barons : for the king, upon the death 
a baron holding of him in chief, immediately retained the 
ony in his own hands, till the heir gave ſecurity for the 
ef; and this, notwithſtanding the heir was of full age l. 

Loxps might defer receiving homage and relief, upon 
onable cauſe ſhewn ; as ſuppoſe ſome other perſon than 
heir pretended a right to the inheritance, or any part of 
for while that ſuit depended, he could not receive ho- 
ge or relief. Another cauſe was, when the lord thought 
had a right to hold the inheritance in demeſne. In ſuch 
if he commenced a ſuit by the king's writ, or that of 
juſtices, againſt the perſon in ſeiſin of the. land, the 


ceeded much in the way we before ſtated, as will appear 
the following writ : Rex vicecomiti ſalutem. Summone 
bonos ſummonitores quatuor legales milites de vicineto 
4 Cc. quid ſint coram me vel juſtitiis meis die, c. 
ad eligendum ſuper ſacramentum ſuum duodecim, Fc. 


am recognitionem, utrum N. majus jus habet tenendi 
pm hidam terre in villa, Ic. de 1. vel ipſe R. tenendi ea u 
dominico ſuo, quam ipſe R. petit per breve meum verſus 
rdifium N. et unde N. qui terram lam tenet, poſuit ſe 
Ham meam, et petit recognitionem fiert, utrum ille ma- 
* Habeat tenendi terram illam in dominico, vel pra- 
Jus M. tenendi de co. Et ſummone per bonos ſummoni- 
's prædictum N. qui terram illam tenet, quod func ibi 
muditurus illam electionem, c. u. 1 

F a lord could not, by diſtreſs or otherwiſe, compel 
tenant to render his ſervices and cuſtoms legally due; 
ourſe was then had to the king or his chie ef. juſtice, 


l Glu, Ib. 9. C, 4 41 4 | | * Ibid. 0 Co 6, 7. 
” 15 5 from 


ant might put himſelf upon the king's great aſſiſe, which 


melius rei veritatem ſciant, et dicere velint, ad faci- 
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the vicinage, that he was not, the lord might then take CHAP. iv. 


— 
WILLIAM 
was the heir. And this was the way in which the king the C ON. 


to 


JOHN, 


mis ros or THE 


CHAP. IV. from whom he might obtain the following writ to the 
dir riff, directing that he himſelf ſhould ſee juſtice done toy 
the CON Q complainant ; which is the firſt inſtance we have yet me 
4 5, 6 N. tioned of the form of a writ of ju/ticzes. Præcipis ji 
on guod JUSTICIES N. guod juſtè et fine dilatione faciat| 

conſuetudines et recta ſervitia que ei facere debet de n 
mento ſuo quod de e- tenet in villa, Cc. ſicut rationalili 
monſtrare poterit eum ſibi deberi, ne oporteat eum ang 
inde congueri pro defectu recti, Sc. In purſuance of th 
writ, the ſheriff, in his county court, held a plea of 
matter in queſtion, and the party complaining might then 
recover his ſervices and dues, according to the cuftomt 
the county. If he made out his right, the other party, | 
fides rendering what was due, was in the mercy of ti 
meriff; for the miſericordia or amercement which aroſe a 
of any ſuit in the county court, always went to the ſheni 
The guantum of this was aſcertained by no general law, 
depended on the cuſtom of different counties, and 

| opinion of the perſons who aſſeſſed it n. 1 
Purprefture. | NExrT, as to the remedy to be purſued in caſe of purge 

ſtures. Purpreſture, or according to Glanville porpreſi 
was, when any unlawful encroachment was made upl 
the king; as intruding on his demeſnes, obſtructing ft 
public ways, turning public waters from their court, 
building upon the king's highway e: in ſhort, wheneve 
nuiſance was committed upon the king's freehold, or 
| king's highway, a ſuit concerning ſuch nuiſance belong 
to the king's crown and dignity. Theſe purpreſtures 
enquired of either in the chief court of the king, or bt 
the king's juſtices, who were ſent into different parts oft 
kingdom for the purpoſe of making fuch inquilitio 
by a jury of the country, or of the vicinage?. W 
ſoever was convicted by a jury of having committed ut 
purpreſtures, was in the king's mercy for the whole fee i 
o Regiam platcam. | net, ' 


Sand, Hb. 9, e. 8, % 0 3 Per juratam patrie f'* 
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d of the king, and was obliged to reſtore what he had CHAP. Iv. 

Lroached upon. If the purpreſture conſiſted in building 9 

ſome city upon the king's {treet, the edifice, ſays Glan- the C ON G. 

lc, ſo built, was forfeited to the king, and the party re- 3 

bed in the king's mercy. The miſertc ordia domim 

15, which has been ſo often mentioned, is explained in 

s paſſage by Glanville to be, when any one is to be 

zerced by the oaths of twelve lau ful men of the vicinage z 

however, ne aliquid de ſus honorabili contenemento amittat, 

not to loſe his countenance, or appearance in the world. 

hen any purpreſture was committed againſt a private 

ſon, it was conſidered in a different way. If it was 

inſt the lord of the fee, and not within the proviſions 

the ſtatute about aſſiſes, then the tranſgreſſor was made 

appear in the lord's court, provided he bells any tenement 

him. This was by the following writ : Rex vicecamiti 

em. Præcipio tibi quid juſticies M. guid fine dilatione 

vat in curia I. domini ſui, et ibi fiet et ad rectum de li- | j 

o tenemento ſus quod ſuper eum occupavit, ut dicit, ne | 

rteat, Sc. 4. If, upon this writ, he was convicted of 
| 
| 


> purpreſture in the lord's court; he loſt, without 
overy, the freehold he held of the lord. 


Ir he held no frechold of the lord, then the lord might 
plead him by a writ of right in the court of the chief 
In like manner, if any one committed a purpre- 
re upon a perſon not his lord, and the fact did not come 
in the proviſion about afliſes, he might be impleaded 
p writ of right. But if it was within that law, then 
te ſhould be a recognition upon the novel diſſeiſin to 
over ſeiſin; of which procceding we ſhall have occaſion 
Ipeak more hereafter. In theſe purpreſtures it uſually 
opened, that the boundaries of lands were broke in 
n and confounded ; upon which, at the prayer of any 
the neighbours, the following writ might be iſlued; 

* Uercomite Jalutem. Precipio tibi 3 Juſtè et 28 ne 


| > Glany. lib. 9.6. 10, Ie ; 
d:ilatione 
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WILLIAM 
the CON 
og 

JOHN. 


De debitis laico- 


corum. 


niſi fecerit, ſummone eum per bonos ſummonitores, quid f 
coram me vel juſtitiis meis apud Weſtmonaſterium, cla 
Paſcbæ in quindecim dies, oftenſurus quare non fecerit, &i 


was as in other caſes of n It ſhould be obſervel 


' plus inde quam pertinet ad liberum tenementum ſuun | 


profits. We ſhall now take leave of this ſubject for 


were recoverable in the eccleſiaſtical courts, as bein 
things of a ſuppoſed ſpiritual nature; ſuch : as money due 


king's crown and dignity. If any one l to ti 
curia regis of a debt owing to him, which he was defiro 
ſhould be enquired of in that court, he had the following 
Vrit of ſummons : Rex vicecomiti ſalutem. Pracipe 


to compel obedience to a writ by diſtraining the chattel 
therefore, even in a plea like this, the defendant might bed 


HISTORY 0 F THE 


dilatione \facias FR W diviſa: inter terram Ri 
villa, &c. et terram Ade de Byri ſicut eſſe debent, u 
ſolent, et ſicut fuerunt tempore regis Henrici avi mii, 1 
K. queritur quod Adam injvſtt, et fine judicio, occupy 


Byri; ne TORO inde clamorem audiam pro defectu j juſi 


, Sc. 
WE have hicherts penned of the remedies in for vin 
dicating a right to land, and its appendant ſervices a 


while, and conſider the nature of perſonal contracts; ſud 
as buying, ſelling, giving, lending, and the like; upy 
which there aroſe debts and obligations to pay. This fi 
ject is intitled, in the W of this period, de dit 
laicorum, to diſting: iſh it from thoſe debts and dues i 


15 or upon promiſe of marriage *. 
PLE As, therefore, de debitis laicorum belonged to th 


guod juſte et ſine dilatione reddat R. centum marcas qua 
ei debet, ut dicit, et unde queritur quod ei deforceat\ I 


'This was the form of the writ of debt. 
THE manner of enforcing an appearance to this wi 


here, that it was not uſual for the curia regis in any cal 


© Glany, lib. 9. c. 13, 14. Fer this vide Fletay p. 131. 


{trained 
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rained by his fee and freehold, or, as in ſome other ſuits, CHAP. IV. 


— — 
y attachment of pledges *. TT Ian 
Wen they were both in court, then it was to be con- the CON. 


ered how the demand aroſe. This might be of various J 5M N. 


nds; as ex cauſa mutui, upon a borrowing; ex cauſa ven- 
tionis, upon a ſale; ex commodato, upon a lending; ex /o- 
tz, upon a hiring; ex depoſito, upon a depotit ; or by 
me other cauſe by which a debt aroſe: for, at this time, 
| matters of perſonal contract were conſidered as bind- 
85 only 1 in the light of debts ; and the only means of re- 
very, in a court, was by this action of debt. 

A pes aroſe ex mutuo, when one lent another any 
ing which conſiſted in number, weight, or meaſure. If 
perſon, upon ſuch a lending, received back again more 
an he lent, it was uſury; and if he died under the repu- 
tion of an uſurer, we have ſeen the infamy with which 
s memory was ſtained. A thing was ſometimes lent 
b plegiorum datione; that is, ſome one was ſurety for 
e reſtoration of it; ſometimes, ſub vadii poſitione, 
at is, a pledge was given; ſometimes, ſub fide: interpoſi- 
ne, when a bare promiſe was made for the return; 
metimes, ſub charte expoſitione, when a charter was 
ade acknov-ledging ſuch lending; ; and ſometimes with all 
cle ſecurities together. 

WHEN any thing was owing ſub plegiorum Ae Of ſureties. 
ly, if the principal debtor had not wherewithal to pay, 
courſe was had to the ſureties 7 the following writ : 
ex Vicecomiti falutems Pracipe N. quid juſt? et fine di- 
one acquietet R. de centum marcis verſus N. unde eum 
pegiavit, ut dicit, et unde queritur quid eum non ac- 


Clanv. lib. ro. c. 1, 2, 3. hears no reſernblance to the impe- 


g u It is almoſt unneceſſary to re- rial jurifprudence, Tlus is one ſtrong 
ik, that theſe expreſſions are all and very remarkable circumſtance to 

tels rowed from the civil law: the ſhew, that the uſe made of the Ro- 
ed e may be ſaid of the definitions man law by our old writers was not 


eafter given of theſe different ob- to corr upt, but to adorn and elucidate 
iticns ; but, notwithſtanding this, our municipal cuſtoms. Vide Inft. 
matter of Glanville's diſcourſe up- lib, 3. tit. 15. 
the ſubje& of debts and — | | 


quietavit 


"BY HISTORY OF THE 
CHAP. IV. gquietavit inde. Et nf fecerit, ſummone eum per lm 
WIIII ANI ſummonitores, Sc. If the ſureties appeared in courz 
the CON Q and confeſſed the ſuretyſhip, they were then obliged to yy 
” a de debt at certain times affixed in court, unleſs they coul 
| | ſhew that they were releaſed from their engagement, a 
nad in ſome way ſatisfied the demand. Sureties, if mot 
than one, were held to be ſeverally bound for the wha 
(unleſs there had been ſome ſpecial agreement to the cop. 
trary), and they were both to be proceeded againſt for fy 
tisiaction : therefore, ſhould any of them be inſuſfcien; 
the remainder were to be anſwerable for the deftcieney, 
If the ſureties, however, had ſpecially engaged for partici- 
lar parts of the payment, it was otherwiſe. There migt 
ariſe a diſpute between the creditor and the ſureties, or be. 
tween the ſuretics, upon this point. In like manner, if 
ſome of the ſureties engaged for the whole, and ſont 
for parts only, then the 3 would have a queſtion 9 
debate witi "the latter. In what manncr all theſe point 
were to be proved, will be ſeen preſently. When the 
ſureties had paid what was due, they might reſort to the 
principal by a new action of debt, as will be ſhewn here 
after, However, it ſhould be remarked, if any one had 
become ſurcty for a perſon's appearance in a ſuit, and he 
had fallen into the king's mercy for the default. of the pri- 
cipal, he could not recover by action of debt againſt ts 
principal what he had fo paid; for it was a rule, tint 
ſhould any one become ſurety for a perſon's anſwering i 
the king's court, in any ſuit belonging to the king's crom 
and Auth, as for breach of the peace, or the like, he il 
into the king's mercy, if he did not produce the principal 


— > —_— x — 
_—— ——— - — 
=> — = — 
. 


— — 


N 
4; 
bt 


but he was thereby, notwithſtanding, 


* "his writ was, in after-times, 
called de plegiis acquietandis, and uſed 
to be brought by the ſureties againſt 


the principal debtor ; though in the 
time of Glanville we find it lay for the 


the moderu than the antient appli 
cation of the writ, 


releaſed from the ei. 


creditor ind the 3 F. N 
It muſt he confeiled, the wording 
it in Glanville ſeems more adapted 


gagemeth 
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gagement, as a ſurety, and therefore there could be no Hann 


WII. LIAM 


Pay lx ſome of the ſureties denied they were ſureties, and the CON Q, 
oul ſome confeſſed it, then the queſtion would be, as well be- J on N. 


tween the creditor and the ſureties, as between the ſureties 
themſelves» There was a doubt what ſhauld, in this caſe, 
be the mode of proof; whether by duel, or whether the 


ſuch number of perſons as the court ſhould require. Some 


hat of lawful witneſſes, might make proof of it againſt 
the ſureties, unleſs the ſureties could avoid his oath by 
any lawful objection: and if fo, ſays Glanville, oY muſt 
reſort to the duel 7, 

THIN Gs were lent ſometimes ſub vadii poſitione ; and 
then either moveables, as chattels, or immoveables, as 


ledge was given either at the time of lending. or not. 
It was given, ſometimes for a certain term, ſometimes 
1thout any fixed term, ſometimes in mortuo vadlio, 
ometimes not. Mortuum vadium, or mortgage, was, 
hen the fruits, or rent ariſing therefrom, did not go to- 
wards paying off the demand for which it was pledged. 


alled, given to the creditor for a certain term, the law 
equired that he ſhould ſafely keep it, without uſing it fo 
is to cauſe any detriment thereto ; and if any detriment 
appened to it within the term appointed, it was to be ſet 
it againſt the debt, according to the damage ſuſtained: If 
ie thing pledged was ſuch as neceſſarily required ſome 
xpcnce and colt, as to be fed or repaired, perhaps there 


nd that agreement was to be the rule of ſuch contingent 
*pences, It was ſometimes agreed, that if the pledge 


: Glany, lib. 10; c. 3, 6 Thid, c. 6. 8 Ibid, 0. 7 


„„ N was 


\ 


ſureties were to deny their engagement by the oaths f 


hought that the creditor himſelf, by his own oath, and : 


and, tenements, and rents, were given in pledge. A 


would be ſome agreement between the parties about it, 


Vhen moveables were pledged, and ſeiſin thereof, as it is 


: 
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7 
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the CON Q and confeſſed the ſurety „hip, they were then obliged to pn 


1 = 
10 AN. 


lar parts of the payment, it was otherwiſe. There min 


ſome of the ſureties engaged for the whole, and fone 


ſhould any one become ſurety for a perſon's anſwering i 


time of Glanville we find it lay for the cation of the writ. 


HISTORY OF THE 


quretavit inde. Et nifi Sel 8 eu 2 per boy 
aamninonitones, 2 c. Y If the ſureties appeared in cout 


E 


fl 
the debt at certain times aflixed in court, unleſs they cout 
ſhew that they were releaſed from their engagement, 
had in ſome way ſatisfied the demand. Sureties, if mo 
than one, were held to be ſeverally bound for the win 
(unleſs there had been fome ſpecial agreement to the con. 
trary), and they were both to be proceeded againſt for fl 
tislaction: therefore, ſhould any of them be infuſfcien; 
the remainder were to be anſwerable for the Jeficiend 
If the ſuretics, however, had ſpecially engaged for partie. 


ariſe a . between the creditor and the ſureties, or be. 
tween the ſuretics, upon this point. In like manner, if 


for parts only, , then the former would have a queſtion 
debate witi Is latter. In what manncr all theſe point 
were to be proved, will be ſeen preſently. When the 
ſureties had paid what was due, they might reſort to tle 
principal by a new action of debt, as will be ſhewn here. 
after. However, it ſhould be remarked, if an y One hal 
become ſurety for a perſon's appearance in a ſuit, and 
had fallen into the king's mercy for the defauit.of the prin- 
Cipal, he could not recover by action of debt againſt de 
principal what he had fo paid; for it was a rule, tnt 


the king's Court, in any ſuit belonging to the king's crown 

and dignity, as for breach of the peace, or the like, he tl 
nto the king's mercy, if he did not produce the principd; 
but he was thereby notwithitand) ng, releaſed from the ei- 


x "This writ was, in Ader. creditor againſt the ſurety. F. N. 3. 
called de plegiis acquictandis, and uſed It mutt be confetJed, the wording d 
to be brouglit by the ſureties againtt it in Glanville ſeems more ad: el, 0 
the principal debtor; though in the the modern than the antient app 


gagement 
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gagement, as A ſurety, and 8 there could be no ' CHAP. Iv. 


further proceeding inſtituted thereon k. — 
le ſome of the ſureties denied they were ſureties, and the C ON 
ſome confeſſed it, then the queſtion would be, as well be- ] 83 N. 
twcen the creditor and the ſureties, as between the ſureties | 
themſelves. There was a doubt what ſhauld, in this caſe, 
be the mode of proof ; whether by duel, or whether the 
ſureties were to deny their engagement by the oaths of 
aach number of perſons as the court ſhould require. Some 
thought that the creditor himſelf, by his own oath, and 
that of lawful witneſſes, might make proof of it againſt 
he ſureties, unleſs the ſureties could avoid his oath by 
ny lau ful objection: and if fo, ſays Glanville, — muſt 
eſort to the duel 7, | 
THINGS Were lent ſometimes ſub wvadi poſit "Ten and 
hen either moveables, as chattels, or immoveables, as 
land, tenements, and rents, were given in pledge. A 
pledge was given either at the time of lending. or not. 
It was given, ſometimes for a certain term, ſometimes 
ithout any fixed term, ſometimes in mortuo vadio, 
ſometimes not. Mortuum wvadium, or mortgage, was, 
hen the fruits, or rent ariſing therefrom, did not go to- 
vards paying off the demand for which it was pledged. 
Vhen moveables were pledged, and ſeiſin thereof, as it is 


J aled, given to the creditor for a certain term, the law ' 
4 equired that he ſhould fafely keep it, without uſing it ſo 

__- cauſe any detriment thereto ; and if any detriment 

1 appened to it within the term appointed, it was to be ſet 


ft acainſt the debt, according to the damage ſuſtaimecd. If 
he thing pledged was ſuch as neceſſarily required ſome 
pence and coſt, as to be fed or repaired, perhaps there 
'ould be ſome agreement between the parties about it, 
ind that agreement was to be the rule of ſuch contingent 
*pences. It was ſometimes agreed, that if the pledge 


* Glany, lib. 10, c. 3, 4, . „ Tbid.c.6. * Ibid, 7. 
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CHAP. Iv. was not redeemed at the term fixed, it ſhould remain 9 


— 
WILLIAM 
the CON Q ſuch agreement, the creditor might quicken the redemp. 


| to 
JOHN. 


 wadiavit R. pro centum marcis uſque ad terminum qui pre. 


fendant was to be compelled to appear to this writ ; whe. 
ther he was to be diſtrained by the pledge itſelf, or in what 
other way. This, it ſeems, was left to the diſcretion of 


the court ; and might be effected, either by that or ſome 


he thereby 1 in effect confeſſed the debt, he was 1 
to redeem it in ſome reaſonable time; and if he did not, 


the creditor had licence to treat the pledge as his own pro- 
perty. If he denied the pledging, he muſt either fa 
or deny it to be his; and then the creditor had licence to 


was his, but denied the pledge and debt both; then tie 


proof, where pledges denied their ſuretyſhip, we hart 


HIS TON OF THE 


the creditor, and become his property. If there was ng 


tion by the following writ : Rex vicecomiti ſalutem. Pre. 
cipe N. quod jufie et ſine dilatione acquietet, &c. quam in. 


teriit, ut dicit, et unde N quod eam nondum an 
tavit et niſi fecerit, Se. 
Ir was doubted by Glanville, in what manner - the de. 


other method. He ought, however, to be preſent in court 
before the pledge was quit-claimed to the creditor, for he 
might be able, perhaps, to ſhew ſome reaſon why it ſhoull 
not. If he then confeſſed his having pledged the thing, 


the thing was his own, and account for its being tranl- 
ferred out of his poſſeſſion, as lent or intruſted to him; 


conſider it as his own property. If he acknowledged i 
creditor was bound to proye both: and the manner of 


before mentioned. But the debt could not be demande 
before the expiration of the term agreed upon a. | 

Ir the pledge was made without mention of any pati. 
cular term, the creditor might demand his debt at am 
time. When the debt was ood; the creditor was bound 
to reſtore che pledge in the condition he received it, ot 


2 Glanv. lib. 10. <8. „„ 
e make 
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make ſatisfaction for any injury that it had received: for it CHAP. IV. 


It 

no was a rule, that a creditor was to reſtore the pledge, or RR 

p- make ſatisfaction for it; if not, he was to loſe his debt®. the CON d. 
 WVWaurw 1 | | | f 6 . to 

1 WEN it happened, that a debtor did not make delivery JOHN. 


of the pledge at the time of receiving the thing lent, Glan- 
ville doubts what remedy there was for the creditor, as the 
fame thing might be pledged, both before and after, to ſe- 
yeral perſons ; for it muſt be obſerved, ſays our author, 
that it was not uſual for the court of our lord the king to 


ge. 

Gi give protection to, or warrant private agreements about 

* giving or receiving things in pledge, or about other matters, li 
| if made out of court, or if made in other courts than that of 


our lord the king : and therefore, when ſuch conventions. 
were not obſerved, the curia regis would not entertain any 
ſuit for the eſtabliſhment of them. The debtor, therefore, 
could not be put to anſwer about the priority of pledging ; 
and © the perſon who was the loſer by it, muſt content him- 
ſelf with the conſequence of his own negligence, 


Wrev a thing immoveable was put in pledge, and ſeiſin Mortgages. 
therect given to the creditor for a certain term, it was ge- 

nerally agreed between them whether the rents and profits 

ſhould, in the mean time, go towards the diſcharge of the 

debt, or not. An agreement of the firſt kind was con- 

ſilered as juſt and binding; the latter as unjuſt and diſho- 

neſt, and was the mortuum vadium, or mort-gage before 
mentioned. "Though this was not wholly prohibited by 

the king's court, yet it was reputed as a ſpecies of uſury, 

and puniſhable in the way before mentioned. In other re- 
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ſpects, the rules of law reſpecting this pledge were the 
ſame as thoſe before ſtated in the caſe of a moveable, when 
pledged. It muſt be added, that ſhould the debtor pay the 
debt, and the creditor {till detain the pledge, the debtor 
might have the following writ to the ſheriff: Præcipe N. 
quod jufſtÞ et fine dilatione reddat R. totam terram illam in 


> Glany. lib, 16, c. 8. © Ibid. c. $. 
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te CON RJ 


to 


Jo UN, 


ll, Sc. quam ei invadiavit pro centum marcis ad toy. 


| ſeiſed thereof, as in fet or in pledge, on the day he died; 
that claim. But if a recognition was prayed by neithe 
party, the plea went on upon the right only ©. 


through the debtor or through any one elſe, he could not 


_ debtor himſelf might have an aſſiſe of novel diſſeiſin: and 
no way of getting poſſeſſion again but through the debtor; 


pel the debtor to make him ſatisfaction f. 


mand, nor any other proof, but only the faith or promi 


breach of promiſe. Though the eccleſiaſtical judge might 


HISTORY OF THE 


minum qui præteriit, ut dicit, et denarios ſuos inde recipiat; 
OR, quam ei acquietavuit, ut dicit + et niſi fecerit, ſummit 
eum per bonos, Sc. "The creditor, upon his appearance 
in court, would either acknowledge the land to be given in 
pledge, or would claim to hold it in fee. In the firſt in. 
ſtance, he ought to reſtore it, or ſhew a reaſonable cause 
why he ſhould not. In the ſecond, it was put either at tie 
prayer of the creditor or debtor, upon the recognition of 
tie country, whether the creditor had the land in fee, or in 
pledge; or whether his father or any of his anceſtors ws 


and fo the recognition might be varied many ways, accor- 
ding as the demandant claimed, or the tenant anſwered to 


IF the creditor by any means loſt his ſeiſin, whether 


recover ſeiſin by any judgment of the court, nor by a recor- 
nition of novel diſſeiſin; but if he was diſſeiſed of hi 
pledge unlawfully, and without judgment of any court, the 


ſhould he have been diſſeiſed by the debtor himſelf, he had 
for he mult reſort to the principal plea of debt, to con- 


I Rus far of proving a debt by ſureties and by pledge; 
but where the creditor had neither of theſe to prove his d- 


of the debtor, this was held no ſufficient proof in the 
king's court; but he was left, ſays Glanville, to his ſuiti 
the court chriſtian de fidei læſione vel tranſgreſſiont, fi 


take cognizance of this as a criminal matter, and inflict 


* Glany, lib. 10. c. 3, 9. © Ibid, e. 10. bid. c. 11. 


penane 
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penance upon the party, or enjoin him to make faticlaRion; 3 CHAP. Iv. 


yet we have feen, that he was prohibited þy one of the 
| Conſtitutions of Clarendon, to draw into that juriſdiction, 


and determine queſtions concerning lay-debts or tene- 


ments, upon pretence of any promi/e having been made 


reſpecting them. 
Ir then the creditor had neither ſureties nor pledge, he 


was driven to find ſome other proof. He might make out 


the matter either per teffem idoncum, per duellum, or per 
carta, i. e. by A ſit witneſs, or by the duel, or by a char- 
ter, If the debtor's charter or that of his anceſtor was 
produced, and he did not acknowledge it, he might con- 
trovert it ſeyeral ways. Perhaps he might admit it to be 
his ſeal, but deny that the charter was made by him or with 
his alent ; or he might deny the charter and feal both. In 
the firit caſe, if he acknowledged publicly in court the ſeal 
to be his, ſo great regard was had to a ſeal, that he was 
thereby conſidered as having acknowledged the charter 
Itielf,” and was bound to obſerve the coyenants therein con- 
tainec ; it being his own fault, if he ſuffered any injury for 
want of taking care of his own ſeal. In the latter caſe, the 
charter might be proved in the duel by a fit witneſs, parti- 
cularly by one whoſe name was inferted as a witneſs in the 
charter. There were other ways of eſtabliſhing the credit 
of a charter ; as by ſhewing other charters Cane with the 
ſame ſeal, which were known to be the deeds of the perton 


who denied this; and if the ſeals, upon compariſon, ap- 


peared exactly the ſame, it was held as a clear proof; and 
the party againſt whom it was to operate Joſt his ſuit, whe- 
ther it related to debts, land, or any other matter : and he 
was moreover to be 71 miſericordig 1 to the king; for it was 

a general rule, that when a perſon had faid any thing in 
court or in a plea which he again denied, or which he could 
not warrant, or bring proof of, or which he was compelled 


5 Glany, lib. to. c. 12. Vid. ant. 78. 
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CHAP, Iv. to gainſay by contrary proof, he always remained in Miſes 
ar py wh ricordid. If a perſon had given more ſecurities than one 
the CON Q. for a debt, they might all be reſorted to at once; otherwik 

a many ſecurities would not be of more benefit than one, 


JOHN, 
WV have hitherto been ſpeaking of lending and borrow. 
ing; we come now to a debt ariſing ec commodato : as i 


one lent another a thing without any gratuity, to uſe, and 
dovive a benefit from it; when that uſe and benefit was at. 
tained, the thing was to be reſtored without detriment ; but 

if the ching periſhed, or was damaged in his keeping, a 
recompence was to be made for the damage ſuſtained : but 

þ | how this damage was to be valued, and if the thing was 

| lent for a certain term, or to be uſed in a certain place, how 

; | 2a recompence was to be made, ſhould he exceed that term 

| and deviate from that place; or how that exceſs was to be | 

proved, or whoſe property the thing was to be conſidered, 

Slanville ſignifies his doubts ; only as to the property, he | 
thought that retaining the thing beyond the ſtated time and 
place could not well be called Furtum, or ſtealing ; becauſt | 
he had poſſeſſion of it originally through the right owner, | 
Glanville alſo doubted, whether the owner, if he had an 
iſe for it himſelf, might demand his thing fo lent before the 
time was expired, or before any 1 of che ee as 
to the p place?.-.. 

Nez as to. debts ariſing ex empto et r A fel 
was conſidered as effectually completed when the price was 
azrced upon, fo as there was a delivery of the thing ſold, o 

the price paid, in part of in the whole, or that at leaſt car- 
neſt was given and received. In the firſt two caſes, nelthe! 
of the IN On parties couid recede from the bargain 
unleſs on a juſt and reaſonable cauſe ; as if there had been | 
an agreement at firſt that either might declare off within 
certain time; for in this caſe, the rule of law operated, 
that C/NUCNELD w vant legem. Again, if the thing was ſold 


* Glany, lb. 10. C 12. | Ibid, Ce 13 
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s ſound and without fault, and afterwards the buyer could C H AP. Iv. 
| prove the contrary, the ſeller was bound to take it back; 7 
however, it would be ſufficient if it was found at the time the CON Q. 
of the contract, whatever might afterwards happen : but 7 om 
Glanville had a doubt within what time complaint was to * 
be made of this, particularly where there was no ſpecial 
agreement about it. Where earneſt was given, the pur- 
chaſer might be off his bargain, upon forfeiting his ear- 
neſt : but if the ſeller, in this caſe, wanted to,be off, Glan- 
vile doubted whether he might, without paying fome pe- 
nalty, for otherwiſe he would be in a better condition than the 
purchaſer ; though it was not eaſy to ſay what penalty he 

was to pay. In general, all hazard reſpecting the thing 
fold was to reſt with him who was in poſſeſſion of it at the 

time, unleſs there was ſome ſpecial agreement to the con- 
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tar y k. | 

Is all ſales of immoveables, the ſeller and his heirs were 
bound to warrant the thing ſold to the purchaſer and his 
heirs, and upon that warrantry he or his heirs were to be 
impleaded, in manner as we before ſtated. And if any 
moveable was demanded by action againſt the purchaſer, as 
being before ſold or given, or by fome other mode of tranſ- 
fer conveyed to another (ſo as no felony was charged to 
have been committed of it), the ſame courſe was obſerved, 
ſays Glanville, as in caſe of immoveables : but if it was de- 
manded of the purchaſer ex cauſa furtivd, he was obliged 
to clear himſelf of all charge of felony, or call a perſon to 
warrant the thing bought. If he vouched a certain war- 
rantor to appear within a reaſonable time, a day was to be 
txed in court, If the warrantor appeared, but denied 
his warranty, then the plea went on between him and the 
purchaſer, and they might come to the deciſion of the duel, 
Glanville made a queſtion, whether ſuch a warrantor might 
ca! another warrantor ; and if fo, what limit was to be 
let to this vouching to warranty. In this caſe of calling a 
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ceriain warrantor, when a thing was demanded ex caſh 
the warrantor uſed not to be ſummoned, as in other 


the C O N Q. Caſes of warranty; but on account of the particular natur 


fo... 
+ 0 HN. 


of this charge, he was attached by the following writ to the 


ſheriff: Præcipio tili, quod ſine dilatione attachiari facin 
per ſaluos et ſecures plegios N. quod fit coram me vel juſliti, 


meis die, &c. ad warrantizandum R. illam rem quam I. 
clamat adverſus R. ut furtrvan, et unde fraedictus R. eun 
traxit ad warrantum in curid med, vel ad Nendendun quare 


ei worrantizare non debeat, cl. 


Trs was the proceeding if he called a certain Worrin- 
tor, whom he could name. But if, in the phraſe of that 
time, he called an uncertain warrantor; that is, if he 


merely declared that he bought the thing % /egitimo mer. 


catu ſuo, fairly and bone and could produce ſufficient 


proof thereof, he was cleared of the charge of felony, as far 
as he might be affected criminally ; not fo, however, bit 


that he might loſe the thing in queſtion, if it was rea 
ſtolen, though not by the defendant. "This was the method 
of proceeding, it any of theſe ſpecial circumſtances aroſe; 
but if it reſted upon the mere debt, that is, whether er 
empto, or ex commodato, it was made out by the general 
mode of proof uſed in court, namely, ſays Glanville, that 
by writing or by duel n. | 

A DEBT ex locato and ex conducto accrued, a one {ett 
out a thing to another for a certain time, at a certain re- 
ward : here the perſon letting was bound to impart the uſe 


of the thing letten, and the hirer to pay the price. In this 
caſe, the former might, at the expiration of the time, take 


poſſeſſion of the thing letten by his own authority ſoiely: 
but Glanville made it a queſtion, whether, if the price wi 


not paid according to the agreement, he might deprive the 


hirer of poſſeſſion by his own authority? But all theſe being 
what were then called private © contracts, lying i in the knov- 


| ledge of the parties only, without any hes to teſtify 


: Glanv. lib, 10. C, 157 16. & : m Ibid. c. 17. : 
- - - they 
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which the king's court did not uſually take cognizance ; 


onlideration from the king's court n. This ſeems to have 
been 2 remarkable part of the juriſprudence of theſe times; 
nd to have ſtood in need of the improvement afterwards, 
ouch very ſlowly, adopted, in actions upon promiſes. 

Taus have we gone through thote actions which were 
ommenced originally in the curia regs; all which were 
kalicd actions de proprietate, As theſe might be attended 
y the parties themſelves, or by their attornies, it ſeems 
oper in this place to ſay ſomething upon the law reſpect- 
ng attornies. Theſe pleas, as well as ſome other civil 
lcas, might be proſecuted by an attorney; or, as he was 
alled in thoſe times, reſponſalis ad lucrandum vel perdendum. 
A perſon, when he appointed ſuch reſponſes, or attorney, 
dught to be preſent, and make the appointment in open 
ourt before the juſtices ſitting there upon the bench; and 
o attorney ought to be received otherwiſe than from the 
principal then in court; though it was not neceſlary that 
the adverſe party ſhould be preſent at the time, nor even 
e attorney, provided he was known to the court. One 
xerlon might be appointed attorney, or two, jointly, or 
everally ; ſo as if one was not preſent to act, another 
ght; and by ſuch an attorney, a plea might be com- 
enced and determined, whether by judgment or by final 
oncord, as effectually as by the principal himſelf. It was 
ot enough that any one was appointed bailiff or ſteward 
or the management of another's eſtate and affairs, to in- 
ile him to be received as his attorney in court; but he 
uſt have a ſpecial authority for that particular purpoſe, to 
act in that particular cauſe, ad lucrandum vel perdendum 
or him in his ſtead. It was the practice to appoint in the 
(114 regis an attorney to act in a cauſe depending in ſome 


Vid. ant. 163. a Glany, lib. 10. c. 18, 
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heir exiſtence, were ſuch, as was before obſerved *, of CHAP. IV. 
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CHAP. Iv. other court; and there then iſſued a writ of the following 
3 7 991 kind, commanding the perſon appointed to be received a 
the C ON Q ſuch : Rex vicecomiti (or whoever preſided in the court) ſe 

J hp N. Iutem: Scias quid N. poſuit coram me ( or, jitſtitiis meg 
1 R. loco ſito ad lucrandum die perdendum pro co in placiy, 
Oc. quod eff inter eum et R. de una carucatd terre in vil 
c.; et icleò tihi præcipis quod prædiblum R. loco ipfiut N, 
in placito ul recipias ad lucrandum vel perdendum pro ez 
A | . 
nn a perſon was appointed attorney, he might cas 
eſſoins for the principal (and for him only, not for himſelf] 
till his appointment was vacated. When an attorney wg 
appointed, and had acted in a cauſe, Glanville puts a que. 
ſtion, whether his principal could remove him at his plea 
ſure and appoint another, particularly if there had ariſen 
any great diſagreement between them ? And he thought 
that the principal had that power ; an attorney being put 
in the place of another, only in his abſence : and the prac- 
tice was to remove an attorney at any part of a cauſe, au 

_ appoint another in court, in the form above-mentioned? 
A FATHER might appoint his ſon his attorney, an in- 
ſtance of which we ſaw in the fine above ſtated, and 
vice verſa ; and a wife might appoint a huſband. When 
a huſband acted as attorney to his wife, and loſt any thing 
in a plea of maritagium or dower, or gave up any rightd 
the wife's, whether by judgment or final concord; it wi 
made a queſtion by Glanville, whether the wife could at 
terwards inſtitute any ſuit for it, or was bound, after ber 
huſband's death, to abide by what he had done? And it 
ſhou}d ſeem, ſays he, that ſhe ought not, in ſuch calc, b 
loſe any thing by the act of her huſband ; becauſe, whit 
the was in poteſtate viri, ſhe could not contradict him, a 
_ contravene his acts; and therefore could not, unlcis he 
picaſed, attend to her own property and concerns : 10 


yeh 


et. 4 our author, it might be faid on oi other ſide, CHAP, IV. 
at whatever is tranſacted in the king's court ought to be „„ 
d firm and inviolable 2. Abbots ad priors of canons the CON . 
gular uſed to be received as attornies for their ſocieties, of 7 52 0 
ourſe, without letters from their convent : other priors, | 
nether of canons or monks, if they were cloiſtered, even 

ho' they were aliens, were never received in court without 

tters from their abbot or chief prior. The maſter of the 

Y emple and the chief prior of the hoſpital St. John of Jeru- 

lem were received of themſelves ; but no interior perſons of 

heir order. When one or more were appointed attornies 

the above manner, it was made a queſtion by Glan- 

lle, whether one might appoint his colleague to act for 

um, or ſome third perſon, ad lucrandum vel perdendums. 

Tux principal might be compelled to fulfil every thing 

hat was done by his attorney, whether by judgment or 

nal concord; though it was ſettled, beyond a queſtion or 

doubt, that upon the default or inability of the principal, 

e attorney was not liable. When it is ſaid, that the 

Principal muſt be preſent in court to appoint his attorney, 

t muſt be remembered what was before laid down; name- 

y, that if a tenant did not appear after the third eſſoin, 

ut ſent an attorney, ſuch attorney ſhould be received: 

ut this was allowed for the neceſſity of the thing, as he 

vas compelled by the judgment of the court, or by pro- 

es of diſtreſs, to put ſome one in 1 his place ad lucrandum 

vel perdendum. 

Tas foregoing writs of right were commenced dire 

pnd originally in the curia regis, and were there determined. 

There were ſome writs of right which were not brought 

here originally, but were removed thither, when it had 

been proved that the court of the lord where they were 

brought, had de recto defeciſe, as it was called, or failed 

in — juſtice between the e ; _ in that caſe, 


, * Glany, lib, 11. c. 3. I Ibid. c. 5. Ibid. c. 4. . 
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Writ of right in 
wie lord's court. 


of right directed to his lord, of whom he boned to hol 


per liberum ſervitium feed: untus militis pro omni ſervijy, 


ing to the ſubjet and circumſtances of the demand: 
Glanville ſays nothing upon the order and courſe of con. 
ducting theſe pleas in the lord's court, except intimating 


Where they were brought. | 


officer of his to the lord's court, on the day appointed by 


HISTORY OF: THE 
ſuch cauſes might he removed into the county court, wi 
from thence into the cara regs, for the above reaſon, 7 


VHEN, therefore, any one claimed freehold land, or 
vice, held of ſome other perion than the king, he had a wy 


the And, to the following effect: Rex comiti M. falnten 
Præcipio tibi, guid fine dilatione teneas plenum reftun J. 
de decem hidis terre in Middleton, quam clamat tenere def 


At nifi feceris, vicecones. de Northamptone faciat, ne gi. 
Plilis inde clamorem audiam pro defeetu juſtitia, Sc. Th 
torm of theſe writs was capable of infinite variety, accerl. 


that they depended on the cuſtom of the particular court! 


IHE way of proving a court de recto defeciſſe, to han 
failed in doing juſtice, was this: The demandant mat 
his complaint to the ſheriff in his county court, and ther 
ſhewed the king's writ: upon this the ſheriff ſent fone 


the lord for the parties to appear, that he, in the preſence 
of four or more lawful knights, who were to be pre 
by the ſheriff's command, might hear and ſee the demand. 
ant make proof that the court de redo defeciſſe : i 
proot was to be by his own oath, and the oaths of tio 
others {wearing with him to the fact. By this folemniy 
were cauſes removed out of many courts into the count 
court, and were there heard over again, and finally & 
termined, without the lord or his heirs being allowed tt 
make any claim for recovery of their judicature, as fars 
concerned that cauſe. Should a cauſe be removed bctor 
it had been proved in the above manner that there was 


t Glanv. lib 12. c. 1. u Ibid, c. 3; 4, f. w Ibid, c. . 
„ failut 
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iure of juſtice, the lord might, on the day appointed for 
earing the cauſe, make claim of cognizance, and for re- 
oration of his court ; but this was never done in the 
ia regts, unleſs he had claimed it three days beiore, in 
he preſence of lawful men; it not being ſuitable to the 
ignity of that court to be ouſted, upon flight grounds, of 
he cognizance of a cauſe once entertained there, If no 
ay was appointed in the Jord's court, and therefore proof 
failure of juſtice could not be made in the above way, 
he complainant might falſare curium, falſify the court, or 


ere within the lord's fee, if the lord did not reſide 


7 Jſually there; for though a lord could not hold his court 
4 ithout his fee, he might by law have it any where within 
„ he did reſide there, it was, probably, to be made at 
ne is [manhon-houle ”' 


Tut writ of right, of which we have juſt ſpoken, was to 
directed to the lord, of whom the demandant claimgd to 
old immediately; not to the chief lord. But it might ſome- 
imes happen that the demandant claimed to hold the thing in 
ueſtion of one lord, and the tenant claimed to hold of an- 
ther : in this caſe, becauſe one lord ſhould not be enabled to 
lipoſſeſs another of his court and franchiſe, the ſuit of ne- 
ellity belonged to the county court; and from thence it 
night be removed to the cui regis, where both lords 
night be ſummoned, and their ſeveral rights diſcuſſed in 
heir ps; as we belore mentioned in caſes of war- 
anty 7, 

WE have ſaid, that the above-mentioned writs of right 
dclonged to the theriff upon failure of the lord's court. 
o the ſheriff alſo belonged ſeveral other ſuits, one of 
vaich, namely, that de nativis*, we have already mentioned. 
1 ſhort, all cauſes where the writ of the king or his juſtices 
lirefted him to do right betwen. the parties (called ſince 


* Glany, lib. 12, c. 9, 7 Ibid. c 8. Vid. ant. 142. 
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CHAP. IV. writs of Tufticres), 4 ſuch as 3 the proviſiond 
r e clauſe gurd ſi non rectum fecerit, Func 722 facias, Ge, 2 
the CON Q theſe gave the ſheriff a judicial authority to hear a 
} 5 determine a. Theſe writs were very numerous : ſome g 
them are mentioned by Glanville, from whom may be ex. 
tracted a ſhort account, that will givè an idea of this pro- 
vincial judicature. "There was a writ directed to a lord 
commanding him ze nju/ze vexes, by demanding more fe. 
vices than were due; and unleſs he deſiſted, the ſherif 
was commanded to ſee right done?. This is the onh 
proviſional writ z the reſt are all peremptory, directed t 
the ſheriff ſolely. One . 10 give poſſeſſion of a fugi- 
tive villain and his chattels e; for admeaſurement of * 
which was ſuperonerated ; N gbd permittat habere certin 
eaſements e; to make 3 diviſas*; to obſerit 
a ration e diviſam of chattels, that had before been 
made 2; to reſpite a feobꝭfltion directed to be taken hy 
the ee * A facias 3 rationabilem dotem ; to take 
care of a deceaſed man's chattels for payment of his 
S debts}; and to give poſſeſſion of chattels that had been take 
at a diſſeiſin of the land, after the land had been recovered in 
an aſſiſe of novel diſſeiſin k. To theſe we muſt add writs d 
reblevin, and two of prohibition to the eccleſiaſtical cout, 
which deſerve to be mentioned more at length. 
IN the former part of this enquiry into judicial progeed- 
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ings, we have ſcen that when land was ſeiſed into tie Li 

king's hand for default or contempt of the tenant, It 7 

might within a certain time replevy his land, upon pet- A 

forming what was required of him by the court. Th : 

power of diſtraining, which lords exerciſed over their t- ii. 

nants, required a ſimilar qualification; either that e WW: 

tenant ſhould perform what was due; or, at leaſt, till Me. 

- 2 Glanv. lib. 12. c. 9. f Ibid. c. 16. 1 

d Ibid; c. 100. 8 Ibid. c. 17. = 

did. c. Ir, | mia e. %%% |; 
<Idid...cc-1:3; i Thid, c. 20. 

ug © Ibid, c. 14. Nh) Ibid, e. 18. - FM 

41 EM —— 

N 55 1 | Ti 7 175 - 


NGA <S 7, 4. 
131 
. 
{ LR p 5 
8 „ * * 
SY 2 


ENGLISH LAW, 


8 aſcertained by judgment, Winch any thing, or what 
vas due, he ſhould replevy ; that is, have a return of his 
roods upon pledges given as a ſecurity to ſtand to the 


-veral writs of replegiare, or replevin were deviſed. One 


odern writ of replevin. Rex vicecomiti ſalutem. Præcipio 
tht, quod juſte et fine dilatione FACIAS HABERE G. AVE= 
MA SUA PER VADIUM ET PLEGIUM unde gueritur, quod 
„EA CEPIT ET DETINET INJUSTE pro conſuetudinibus 
s ab co extgit, quas ipſe non cognoſcit ſe debere; et 
pum preterea inde Juſtè deduci facias, ne oporteat eum, 
7c. 1 The next is in the nature of a prohibition, as well as 
writ of replevin; tho? it is not properly a prohibition, which 
as always to prohibit a judicial proceeding. It is as 
ollows : Rex wvicecomitt ſalutem. Prohibeo tibi ne per- 
rites quod R. injuſte exigat ab S. de libero tenemento ſus 
uad tenet de N. de fœdo ipſius R. in villa, Sc. Plus ſervitii 


\\ERIA SVA QUE ca PTA SUNT pro illd demandd, quam ille 
pn cognoſcit ad liberum tenementum ſuum, quod tenet, per- 
nere, ei REPLEGIARI FACIAS donec loquela illa coram 
obis audiatur, et ſciatur utrum illud ſervitium debeat vel 
„ 

To theſe may be added the two writs of prohibition to 
he eccleſiaſtical court, juſt alluded to. Rex, &c. judi- 
tbus eccleſi Meir falutem. Prohibes vobis ne teneatis pla- 
tum in curid chriſtianitatis quod eft inter N. et R. de 


rahit in placitum in curid chriſtianitatis coram vobis, quia 
lacitum illud [peat ad coronam et dignitatem meam, &c x. 
eſides this writ to the judges, there went alſo an attach- 
ent againſt the party ſuing in the court chriſtian, to the 
ollowing effect: Rex vicecomiti falutem. PROHIBE X. 

e ſquatur e in curid chri e guod eft inter 


* Ibid. c. 21. 


ward of juſtice in the matter. In order to effect this, 


das in this form, and ſeems to approach neareſt to the 


jam pertinet ad illud liberum tenementum quod tenet ; et 


ico feeds prædicti R. unde ipſe queritur quad N. eum 
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to 


JOHN, 


-laieo feeds fur, in villa, Tc. de fient illud placitum ſpr. 


| depended on the cuſtoms of different counties; for which 


which it begun. It ſometimes happened, that the wii 


| petition, no more could be recovered than was ſtated in the 


der might well be recovered by the authority of that wilt 
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unde ipſe queritur, quid prefatus R. inde eum traxit » 


prefatus N. fecorit te ſecurum de clamore ſus proſequent 
func PONE PER VADIUM ET SALVOS PLEGIOS þradifun 
R. qued fit coram me vel Juſtitiis mers die, Sc. aſtenſmu 


quare traxit eum in placitum in curid chri 1/tianitatis il 


tat ad coronam et dignitatem meam, Cc. . The manng 
of ordering the before-mentioned ſuits in the county-cour, 


reaſons, as well as becauſe it was not ſtrictly within th 
deſign of his work, there is no notice in Glanville?, 


BEFORE we leave the ſubject of writs of right, it wil 
be proper to add ſome obſervation reſpecting the form d 
writs and of the proceedings thereon. The form of work 
in which a title a land was ſtated by the demandant, wi 
called his petition * or demand, from the word pers, wit 


contained more or leſs in it than the petitio ſtated to the 
court, as to the appurtenances of the land, or particular 
circumſtances of the cafe. Sometimes there was an erat 
in the writ, as to the name of the party, or the quantzmd 
ſervice, or the like, When the writ contained leſs than the 


writ ; but when the writ contained more than the petition 
went for, the ſurplus might be remitted, and the remain- 


If, however, there was any error in the name, then by the 
ſtrictneſs of law another writ ſhould be prayed : again, when 
there was an error in ſtating the guantum of ſervice, ti 
writ was loft. Suppoſe a writ of right, directed to the lor, 
ſtated the land to be held by leſs lervices than were Y 


„ Glanv. lib. 12. c. 22. civil and canon le, tions it i 
Y Ibid, c 23. utſed in a ſimilar ſenfe, The pati 
This term is borrow ed from the is callod count in our law French. 

| | due, 


* 
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ue, Glanville thought that, in ſuch caſe, the lord could CH AP. IV. 
Tot refuſe to receive the writ, and proceed upon it, under — 
pretence of his being concluded thereby, and ſuffering a de- the CON . 
triment to his ſervice; but he was left to make good his JOUN N 
aim of ſervice againſt the demandant, ſhould he recover 
pcainſt the tenant 4. This is all that is to be collected from 
lanville on the formal part of Pleading; a branch of our 
aw which grew, in after-times, to ſuch a ſize, and was 
onfidered with ſo much nicety and refinement. 

Ir had become the law and cuſtom of the realm, ſays 
Glanville, that no one ſhould be bound to anſwer in his 
Jord's court concerning his frechold, without the precept 
or writ of our lord the king, or his chief juſtice, if the 
queſtion was about a lay fee; but if there was a ſuit be- 
tween two clerks concerning a freehold held in frankal- 
moigne, or if a clerk ſhould be tenant of ecclefiaſtical land 
held in frankalmoigne, whoever might chance to be demand- 
ant againſt him, the plea concerning the right ought, in 
ſuch caſe to be in foro eccleſiaſtico; unleſs it ſhould be 
prayed to have a recognition, utrium fœdum eccleſiaſticum 
ſt vel laicum, whether it was an eccleſiaſtical or lay fee, of 
wiich we ſhall ſay more hereafter; for then that recogni- 
tion, as well as all others, was had in the king's court”, 
Wæ have now diſmiſſed the proceedings for the recovery 
of rights, with all their incidents and appendages, as far as 
any intimation upon this ſubject has come down to us. 
The next thing that preſents itſelf to our conſideration, 
is the method of recovering ſeiſin, or mere poſſeſſion. 
The remedies for recovery of ſeiſin ſeem to be founded on 
the policy of preſerving peace and quiet in matters of pro- 
perty. As ſeiſin was the prima facte evidence of right, 
the law would not allow it to be violated on pretence of 
any better right; and had provided many ways of proceed- 
ing to vindicate the ſeiſin, ſometimes in oppoſition to the 


Of recognition?, 


4 Glany, lib. 12. c. 22. I Tbid, c. 25. 


| Ver. I. ; O 
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CHAP. IV. mere right. As queſtions concerning fk came wiki the 

nope, Peep benefit of the late ſtatute of Henry II. to which we hay 

the CON GQ. ſo often before alluded, and were accordingly i in general de. 

| 3 = cided by recognition, we {hall therefore ſpeak of the differ. 
ent kinds of recognitions *. 

ONE of thoſe recognitions was called de morte anteceſſ. 

ris; another, de ultim praſentatione z another, utrim f. 

nementum fit feedum eccleſiaſticum vel laicum ; another, whe. 

ther a perſon was ſeiſed at the day of his death ut de fe, 

or ut de vadis; another, whether a perſon was within, a 

of full, age; another, whether a perſon died ſeiſed ut 4 

feeds, or ut de warda; another, whether a perſon made 

the laſt preſentation to a church by reaſon of being ſciſ 

' in fee or in ward; and the like queſtions, which often ardþ 

in court between parties; and which, as well by the 

conſent of parties as by the advice of the court, were d. 

rected to be enquired of in this way, to decide the fact in 

diſpute. There was one recognition which ſtood diſtin. 

guiſhed among the reſt, and was called de novd dife:fni 

of novel diſſeiſin t. INN ſhall ſpeak on all "000: in their 


arder. 
Miſe it FIRST, of the recognition de morte 1 Which 
@nteceſſorts, ſeems to be a proceeding particularly calculated for the pro- 


wes. 


tection of heirs againſt the intruſion made by their lord, 
upon the death of the anceſtor laſt ſeiſed. If any one died 
| ſeiſed of land, and was ſeiſed in dominico ſus jt / cut de fards ut, 
that is, had the inheritance and enjoyment thereof to him 
and his heirs; the heir might demand the feiſin of his an-, 
| ceſtor by the following writ : Reæ vicecomiti ſalutem. 
—_ | 6. filius T. fecerit te ſecurum de clamore ſuo projequents 
tunc ſummone per bonos ſummonitores duodecim liberos et legal 
homines de vicineto de villa, &c. quod ſint coram me vel juli 
tits meis dic, Ic. parati ſacramento recognoſcere, ſi T. pair 
prædicti G. fuit feifttus in dominico ſuo ſicut de fœdo ſuc, d 


'* Glany, lib, 13. c. 1. * Ibid. c. 2. 


| [ 
ud 
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und virgata terre in v Id, 8 c. die qud obiit; 7 obiit poſt CHAP. IV. 
primam coronationem meam, et ſi ille G. propinguior beres ia 
| jus of, Et interim terram illam videant, & nomina eorum the CON Q. 
inbreviari facias. Et ſummone per bonos ſummonitores R. 10K N. 
| qui terram illam tenet, quod tunc /it ibi auditurus illam re- 
coonitionem. Et habeas ibi ſummonitores, Sc. This writ 

was varied in ſome parts of it, according to the circum- 

ſtances under which the perſon died ſeiſed ; as, whether he 

vas ſeiſed the day he undertook a peregrination to Jeruſalem, 

or St. Jago, in which journey he died; or the day he took 

upon him the habit of religion, the latter being a civil death, 

which intitled the heir to ſucceed immediately. If the 

heir was within age, the clauſe © / E. flius T. fecerit te 

ſecurum de clamore ſuo proſeguendo'“ was left out, the infant 

not being able, by law, to bind himſelf in any ſecurity ; as 

was alſo the clauſe, / T. pater Prædicti G. obiit 2 primam 

| coronationem meam *,” | 

| Wan the ſheriff had received this writ, and the de- 

mandant had given ſecurity in the county-court for proſe- 

cuting his claim ?, they proceeded to make an affiſe in 

this way: Twelve free and lawful men of the vicinage 

were choſen, according to the direction of the writ. This 

was in the preſence, perhaps, of the parties ; though it 

might be in the abſence of the tenant, provided he had 

been properly ſummoned to attend : for he ſhould always be 

once ſummoned, to hear who were choſen to make the 
recognition; and, if he pleaſed, he might except to ſome, 

upon any reaſonable cauſe. If he did not come at the firſt 

ſummons, they did not wait for him; but the twelve 

jurors were elected in his abſence, and ſent by the ſheriff 

to view the land or tenement whoſe ſeiſin was in difpute : 

and Glanville fays, that the tenant was to have one ſum- 

mons more. The ſheriff cauſed the names of the twelve 


122 v. lid, ISS 3, 4% 7 Declamore ſus preſcquends, 
. e. 
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the CON his juſtices, to hear the recognition. The tenant might effoi 


in a recognition upon a novel diſſeiſin, there was no eſſoin at 


made by the ſheriff. When the ſeiſin was in this manner 


A which Glanville ſeems to think was not aſcertained *. 6 
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to be dne in a writ? ; chan 8 the tenant to be 
preſent at the day appointed by the writ, before the king or 


_ himſelf at the firſt and ſecond day (provided the hn andant 
was not an infant), but there was no eſſoin allowed him at the 
third day; for then the recognition was taken, whether he 
came or not; it being a rule, that no more than two eſſoins 
ſhould be allowed in any recognition upon a ſeiſin only; and 


all. At the third day, then, the aſſiſe was taken, whether the 
tenant came or not, If the jurors declared for the demand. 
ant, the ſeiſin was adjudged to him, and a writ of the 
following kind went to the ſheriff to give execution thereof: 
| Scias qued N. dirationavit in curid mea ſeiſinam tante terre 
mn villa, &c. per recognitionem di morte anteceſſorts ſui verſus 
R. et ideo tibi præcipio quod SE FEMA e ſine dilatione 
HABERE FACIAS, c. 3. | 
By force of this writ he recovered not t only Eil of 
the land, but ſeiſin of all the chattels and every thing elſe 
which was found upon the fee, at the time of ſeiſin being 


recovered, the perſon who loſt might afterwards, notwith- 
ſtanding, contelt the right, in a writ of right ; but Glan- 
ville doubted, how long aſter the ſeiſin fo delivered, he 
might purſue his remedy for the right b. If the oath of 
the jurors was in favour of the tenant, and he was abſent, 
the ſeiſin remained to him, without the adverſe party hav- 
ing any power to recover it: though this did not take 
away his cauſe of action for the right, as in the former 
caſe ; nor, on the other hand, did a ſuit depending upon 
the right to a tenement, extinguiſh a recognition upon the 
ſeiſin of one's anceſtor, unleſs the duel was waged upon 
the right; though the purſuing ſuch a recognition was 2 
ſort of contempt of court; the puniſnment, however, of 


z Ib: igri. av, lib. 13: c. 7 8. bid. e. 9. Ibid. c. 7: 
1 VW HEN 
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WHEN both parties appeared in court, it uſed to be CHAP. IV. 
| aſked of the tenant, if he could fay any thing why the Cons” 
aff: ſhould remanere, as they called it; that is, ſhould the C ON d. 
be barred, or not proceed, | Many good cauſes might be Jon N. 
| ſhewn why the aſſiſe ſhould remain. If the tenant con- Exceptions to 
ſeſſed in court, that his anceſtor, whoſe ſeiſin was in que- the atlife. 
fon, was ſeiſed in his demeine as of fee, the day he died, 

with all the circuraſtances expreſſed in the writ, there was 

no need to N in the aſſiſc; but if he confeſſed the 

cin Cr, and denied all, or ſome circumſtances, the 

alle 1 upon thoſe circumſtances which were not 

admitted, _ | 

THERE were many other cauſes. upon which the aſſiſe 

mortts auteceſſoris uſed to remain. The tenant might ad- 

mit, that the demandant was ſeiſed after the death of his 

father, or ſome other anceſtor (whether ſuch anceſtor 

| was ſeiſed the day of his death or not); and that being 

in ſucn ſeiſin, he did ſuch or ſuch an act which deprived 

him of the benefit of the aſſiſe; as for inſtance, that he 

ſold the land to him, or made a gift of it, or quit- claimed it, 

or made ſome other lawful alienation thereof: and upon theſe 

| points, ſays Glanville, they might go to the trial by duel, 

or any other kind of proof which was uſually allowed by 

the court in queſtions cf right. In like manner, the te- 

nant might ſay, that | the deinandant had heretofore com- 

menced a ſuit againſt him concerning the ſame land, and 

that there was then a fine made between them in the 

king's court; or that the land fell to hiur upon a final de- 

cifion by tual whether the duel was in the king's court or 

any other ; or that it was his by the judgment of ſome 

court, or by quit-claim ſolemnly made. Villenage might 

be objected againſt the demandant; and, if proved, it 

took away the aſſiſe; as did alſo the exception of baſtardy, 

and the king's charter confirming to the tenant the land in 

g queſtion; the conjunction of more heirs than one, as of 

women in A military fee, and of men and women together 

0 3 | in 
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CHAP. IV. in free ſoccage. Again, if it were admitted, that the an. 
ceſtor whoſe ſeiſin was in queſtion had a ſeiſin of ſome 
the CON Q fort or other, namely, that he had it from the tenant or hi; 
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to 


the piea to proceed in ſome other way. Conſanguinity 


ing of frank-marriage, that the eldeſt brother gave part of 


ele cjuſiem tenementi et dominus. In like manner, if the 


againſt another would, þ/o facto, remain. We are told 
alſo by Glanville, that by force of a particular law a, bur- 

A gage-tenure was a good exception to cauſe the aſſiſe to re- 
= main. When none of theſe, nor any other cauſe was tated 


| why the aſſiſe ſhould remain, the recognition proceeded 
in form; and both parties being there preſent, the feilin 


Other ©. 


this never-failing reaſon, that whereſoever the tenant, if 


| Now, in this cafe, if the tenant was preſent, the allegation 


by Glanville, of which we find uo 
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anceſtor, either in pledge, or ex commodato, or by any 
ſimilar means; in theſe caſes the aſſiſe was fo remain, and 


was an exception which took away the aſſiſe. 
WHERE it happened, as we before mentioned in foals 


his land to his younger brother, who died without heirs of 
his body; in ſuch caſe, the aſſiſe would remain, on ac- 
count of the rule before ſtated, that nemo poteſt heres fomul 


demandant either confeſſed, or was proved to have been 
in arms againſt the king, any aſſiſe which he might bring 


was 8850 by the oaths of the twelve jurors, and, ac 
cording to their verdict, Was adjudged to one party or the 


WEN the dab 1 TR aſſiſe was an infant, and 
the tenant was of full age, the tenant was not allowed an 
eſſoin, and the recognition proceeded the firſt day, whe- 
ther the tenant appeared or not. It was ſo ordered for 


preſent in court, could fay nothing why the aſſiſe ſhould 
remain, the recognition ought, by law, to proceed, witl- 
out waiting for the appearance of the adverſe part} 


3 This is another Jaw alluded to . Glanv. lib. 13. c. 11. 


other mention. 
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of the demandant' 8 infancy would: be no cauſe for the CHAP. IV. 
afſiſe to remain, and therefore the recognition was to pro- II AM 
ceed of courſe 3 but if reſtitution was made to the infant the CON & 
by the recognition, the minor's coming of 2 age was to be J 8 N. 
expected, before he could be made to . upon the | 
queſtion of right, ſhould any be moved againſt him. The 
courſe was the ſame where both parties were minors f. 
Bur where the demandant was of full age, and the te- 
nant a minor, it was different; for there the minor might 
eſſoin himſelf in the uſual way: and when he appeared, he 
might pray that the recognition might not be taken till he 
was of full age; and thus the recognition de morte anteceſ- 
| [ris often remained, on account of the age of one of the 
parties. To procure, however, this delay, the minor muſt 
ay, that he was in ſeiſin of the tenement in queſtion ; and 
aiſo, that his father or ſome other anceſtor died ſeiſed: for 
neither a recognition, nor a ſuit upon the right, would re- 
main as againſt a minor, if he himſelf had acquired ſeifin 
of the tenement, and he held it by no other right than what 
he had ſo made to himſelf. But ſhould it be replied to 
what the minor had ſaid, that true it was his anceſtor died 
ſeiſed of the tenement in queſtion, yet it was not t de 
fade, but only ut de wards ; then, though the principal 
recognition would remain on account of the age of the 
minor, yet 2 recognition would proceed on that point, and 
a writ of ſummons would accordingly iflue for twelve jurors 
to the following effect: Rex vicecomiti, c. Summone per 
bonos ſummonitgres duodecim liberos et legales homines de vici 
neto de villa, c, quod ſint coram me vel juſtitiis meis ad ter- 
minum, &c. parati ſacramento recogueſcere fi fi R. pater N. 
qui infra ælatem ęſt, ſeiſitus uit in dominica ſuo de und 
carucat4 terre in villd, &c, unde M. filius et hares 
T. petit recognitionem de morte ipſius T. patris ſui ver- 
las ipſum N. ut de frdo ſuo die qud obiit, vel ut de 
warda, Et interim terram illam videant, et nomina eorum 
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ier. facias, Br fummant per bonos fummonitsres tre. 


dictum N. qui terram Mem tenet, quod / it 70 auditurus lan 
recognitionem, Se. 

In this caſe, the proceeding dt diderel from 
other inſtances of recognitions; for if a day had been given 


to both parties, there was then no ſummons to the tenant 
to hear the recognition; but it proceeded without delay 


and according to the verdict of thoſe twelve Jurors, deli. 
vered upon their oatns, it was declared what fort of ſcifin 


the anceſtor had; and if-it was only ut de wardd, the de. 
mandant recovered againſt the minor. But Glanville 


doubts, whether this was enough to entitle the demandant 


to recover; for as yet, it did not appear that his anceftor 
died ſeiſed in his demeſne as of fee, nor that he was the 
next heir; and he puts it as a queſtion, whether recourſe 


was to be had to the principal recognition upon that point, 


However that might be, yet in caſe it had been proved by 


the oaths of the twelve jurors, that the anceſtor of the mi- 


nor died ſeiſed as of fee, then the ſeiſin was to remain to 


8 the minor till he attained his full age; but after he was 


come of age, the other party might bring in queſtion the 
right either againſt him or his heirs. It ſhould be remem- 
bered, that it was only in the above caſe that a recognition 
was allowed to proceed againſt a minor; for it was a ge- 


neral rule, that a migor was not bound to anſwer in any 


ſuit by which he might be diſinherited, or loſe his life or 


member: except, that he was obliged to anſwer to ſuits for 


hies debts, and Al for a novel diſſeinn. If, in the above 


caſe, the ſeiſin had been adjudged to the demandant, refti- 
tution was to be made in the form before mentioned; and 


he, in like manner, could not be compelled to anſwer the 


minor upon the right till he was of full age. Such mutual 
permiſſion to ſtir queſtions, after a determination, Was 


grounded ag this 28 9 that whatever was 


„„ tranſactel 
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I tranſacted with perſons under age, in pleas of this ſort, 
ought not to remain fixed and unalterable b. | 

[x a perſon claimed the privilege of a minor, and it was 
objected to him that he was of full age, this was to be de- 
ale by the oaths, not of twelve, but of eight free and 
awful men, who were ſummoned by a ſimilar writ with 
thoſe we have ſo often mentioned ſor ſummoning jurors: 
4% liberos et legalrs homines de viemeto de villa, Sc. Ec. 
mecagneſeere, utrim M. qui clamat unam hidam, &c. fit talis 
etat.s, quod inde placitare poſſi tet debeat. Et interim terram 
lan videant, et nomina eorum, Sc. Sci. If he was 


to the principal recognition, as in other caſes. Here 


ward to be eſteemed of full age, ſo as to loſe his privilege 
of age as againſt all other perſons: and again, ſuppoſe he 
had been found a minor, whether that was ſufficient, with- 
cut more, to entitle him to the privilege in all other 
ſuits k. 

Tux next recognition is that de ultims prajſentatione. 
When a church was void, and a diſpute aroſe about the 
preſentation, the controverſy might be determined by this 
recognition, at the prayer of either party. The writ, in 
ſuch caſe, was of the following kind : Summone, &c. duc- 
decim liberos et legales homines de vicineto, &c. &c. parati 
ſacramento recognaſcere, quis advocatus praeſentavit ultimam 
ferſonam, gue obiit ad eccleſiam de villa, &c. que vacans oft, 
ut dicitur, et unde N. clamat advocationem. Et nomina eorum 
mbreviari facias. Et ſummone per bonos ſummoniteres R. qui 
praſentationem ipſam deforceat, quad tunc fit ibi auditurus illam 
recognitionem, &c', What the eſſoins were in this recog- 
nition, may be collected from what has gone before. The 
perſon to whom or to whoſe anceſtors the laſt preſentation 


h Glany, Ib. 13. C15, k Ibid- c. 17. 
Ibid. c. 15, 16. _ } Ibid, c. 18, 19. 


Was 


Clamille makes a queſtion, whether he was thencetor- 
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proved by this recognition to be of full age, they proceeded 


Aſſiſa ultimæ 
proeſentationtse 
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CHAP. Iv. was adjudged by the recognition, was conſidered as havin 
WIL II thereby obtained ſeiſin of the advowſon ; fo that he was h 
the CON Q. preſent to the firſt vacancy, and his parſon was to hold th 
, 5 7 x. | preſentation during his life, whatever was the fact abay 
| the right of advowlon ; for the perſon who loſt the laſt pr. 
ſentation by a recognition, might _- move a queſtion upon 
the right of advowſon n. 
IT xk tenant might, in this as well as the foregoing writ 
Rate ſome reaſon why the aſſiſe ſhauld not proceed. He 
might ſay, that he admitted the anceſtor of the demandant 
made the laſt preſentation, as the real lord and heir; but 
that afterwards he transferred the fee, to which the 20. 
vowſon was appendant, to the tenant or his anceſtors, by: 
good and lawiful title: upon which allegation the aſi 
would remain, and either party might pray a recognition 
upon the truth of this exception. Again, either pary 
might admit that he or his anceſtors made the laſt preſen- 
tation, but that it was at de warda, not ut de fads ; upon 
which a recognition might be prayed, which would be 
ol | ſummoned by a writ ſimilar to the many we have men; 
8 tioned : duodecim liberos, &c. recognoſcere, %K. qui pra. 
1 ſentavit, Sc. fecerit illam praſextationem ut de fordo, wo! 
ut de wards, &c. And if the recognition declared the laf 
preſentation was made ut de wardd, the advowſon of the 
preſentation was at an end, and thenceforth belonged to 
the other party; if ut de fade the h remained o 
him n. | h 
W᷑xE come „ the 8 a tene- 
ment, utrum fit laicum vel ecclgſiaſticum, which might be 
had upon the prayer of either party. F or ſummoning ſuch 
a recognition, there iſſued a writ like the former : rectg- 
noſcere, utrim una hida terre, quam N. perſona eccleſic dl 
villa, c. clamat ad liberam eleemoſinam ipſius eccleſiz ſud 
Le ſus K. in villa, &c. fit laicum ares ſeas rus R. an A 


— 


m Gs th 13, c. 20. „ Idid. c. 20, 21, 22. 
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Vn eccleſiaſticum. Et interim terram videant, &co. It was 
rule in this, and indeed in all others, except the great aſſiſe, 
dat no more than two eſſoins ſhould be had; for the third was 
er admitted, but where the court could be certified of 
6 party's illneſs, whether he was /angnidus or not; and as 
is, fays Glanville, was not uſually done in recognitions, 
ey always were without a third eſſoin. This recog- 
ton proceeded in the ſame way as the former; and if it 
as proved by the recognition that the tenement was eccle- 
aſtical, it could not * be confſidered as a lay fee, 
hough it might be — as holden by the church for a 
ertain ſervice p. 

Taz next was the recognition, whether a perſon died 
ſed ut de fœldo, vel ut de vadio. If a perſon claimed a 
encment as having been pledged by him or his anceſtors, 
ind the other party claimed it not as a pledge, but in tee, 
hen a recognition was reſorted to, and was ſummoned as 
other caſes : recognoſcere, utrim N. tenedt unam caru- 
atam, &c. in fedo, an in vadio, &c. or it might be, 
trim illa carucata, &c. fit fædum vel hereditas ipjtus N. 
m invadiata ei ab ipſo R. vel ab ipſo H. anteceſjore ejus. 


t interim terram videant, &c%, Sometimes, when a 


ould. bring a writ de morte anteceſſoris againſt the true 
heir, who had by ſome means got ſeiſin of the land; and 
hen, if the tenant admitted the ſeiſin of the demandant's 
nceſtor, but ſaid it was ut de vadio, and not wt de fœdo; 
I recognition was ſummoned in the following form: re- 
cognoſcere, utrim N. pater R. fuerit ſeiſitus in dominico ſuo 
ut de faedo, an ut de vadio, de und carucatd, &c. die qua 
obit, Ec, | | | 

Ir it was proved by the recognition to be a pledge only, 
and not an Inheritance, then the tenant who claimed it as 


» Clany. lib. 3 c. 235 24. 4 Thid. c. 26, 27. 
} Ibid. c. 2h * Ibid, c. 28, 29. 


his 


perſon died ſeiſed ut de vadio, the heir, upon ſuch ſeiſin, 
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WILLLAM make uſe of it, in the manner we mentioned concern 
the CONQ actions of debt, for the recovery of the debt for which 


to 


Jou 
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IV. his inheritance loſt the tenement ; fo that he could n not cre 


x was a pledge. If, on the other hand, it was recognize{y 
be an inheritance in the tenant, the demandant could rey. 
ver it no other way (if at all) than by a writ of rig, 
Glanville makes a queſtion, whether in this, or any oth 
recognition, the warrantor was to be waited for, particy. 
larly if he was vouched after two eſſoins had been had. 
THE nature of the recognitions which remain to be men. 
tioned, may partly be collected from thoſe of which w 
have already treated, and partly from the terms cf th 
award made in court for their being taken, and the alt 
rations of both parties, which were fo be tried. Indel 
"i of them have been already noticed; as that for trying 
Whether a perſon was of age *; that for trying whether a per 
ſon died ſeiſed ut de feeds, or ut de wwarda a; that for triing 
whether a preſentation was made in right ws the inheritance 
or only in right of a wardſhip *: all theſe recognition 
were conducted as the others, in reſpect of effoins, and 
they proceeded or remained for the ſame reaſons as pre- 
vailed in the reſt J. 
Ir muſt be obſerved « theſe afſiſes (for "E they ate 
ſometimes called by Glanville, but more commonly recy- 
 nitions), that they are not all of the fame kind; that 


morte anteceſſoris being evidently an original proceeding 


independent of any other; the reſt (not excepting that « 
ultiimd præſentatione , and that utrum laicum fadum ui 
eccle/;aſticum) being merely for the deciſion of facts which 
aroſe in ſome original action or proceeding. Thus, ti 
writs for ſummoning recognitions of the latter kind wer 
ſimple writs of ſummons : they mentioned that a plea wi 


* Glanv. lib. 13. c. 30. tatione was ſuch, ſee what we hat 

-E-Jhick c. 15, 16, 17. before ſaid, p. 110, in the pt 
2 Ibid: c. 13, 14; 15. upon a right of advowſon, whit 
* Ibid. C. 20, 21, 22. this writ is awarded to try a coll. 
re. teral matter, ariſing in a wit 0 
7 


That the aſſiſe de alia th one mo of advowſon. 


depending 


E N GU IS H I W, 


ted at the prayer of either party; ſo that they ſeemed 


Jental queſtion, on which they put the diſpute between 
em. On the other hand, the writ de morte anteceſſoris 
all the appearance of an original commencement of a 
t. It iſſued only upon condition the demandant gave 
urity to proſecute it,--s1 G. filius T. fecerit te ſecurum de 
more ſus proſequendo, TUNC ſummone,---and made no 
-ntion of a plea depending. Of the ſame kind was the 
it de novd difſeiſind, which will be mentioned preſently. 
hus, then, of all the affiſes in uſe in Glanville's time, 
was only that de morte anteceſſoris, and that de nova. diſ- 
ing, that were original writs. Whether there were any 
ognitions for trying collateral facts, beſides thoſe men- 
ned in Glanville, it is difficult to determine; this being 
e of the many circumſtances of which we muſt remain 
norant, for want of knowing the terms of the famous 
made by Henry II. about aſſiſes. 
Wr ſhall, laſtly, ſpeak of that which was called the 
cognitto de nova difſerfing. When any one diſſeiſed ano- 
er of his freehold unjuſtly, and without any judgment of 
to authoriſe him, and the fact was within the king's 
lle; that is, if it was ſince the laſt voyage of the king to 
ormandy *, which was, it ſeems, the time limited for 
1s purpoſe in the famous law ſo often alluded to; he might 
en avail himfelf of the benefit of that law, and have the 


This was A.D. 11 84, in the 3oth 
ar of Henry II.; fo that the time 
Imitation, during that reign, was 
er more than about four years. 

In the printed text of Glanville, 
re are theſe words between brac- 
s: Duod quandoque majus quando- 


n thought to import, that the 
ne of limitation was often varied 
tis King's reign. Another mean- 


lowing writ to the ſheriff: 


minus cenſetur ; which paſlage has 


QuEesTUsS EST mihi N. quad 


ing of this paſſage may be, that the 
period (the terminus 2 quo} being fix- 
ed, it muſt neceſſarily, by the lapſe 
of time, be lengthening every day, 
After all, the paſſage lies under ſome 
ſuſpicion of interpolation, and was, 
perhaps, for that reaſon put between 
brackets by the editor, This voyage 
into Normaudy is referred to by later 


writers, as the limitation beſore the 


ſtatute of Merton altered i”, 


N. ine 
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CHAP. Iv. K. 22 et fine judicio diſſeiſivit eum de libero Penemeny 3 
nn fuo i in villa, Sc. poſt ultimam trans fretationem meam in Ny. } 
the CON Q. manniame et ideo tibi precipio,qued SI PREFATUS N. yy. } 
101 N. CERIT TE SECURUM DE CLAMORE SUO PROSEQUENng WM 

| | tunc factas tenementum illud reſerfi Iri de catallis quæ i 
capta fuerunt, et ipſum cum catallis eſſe facias in pace my | 

ad clauſum Paſche. Et interim facias duadecim liberos et l. i 

gales hemines de vicineto videre terram illam; et nmin | 

eorum inibreviari facias. Et ſummone iilos per bonos ſn. Wi 

monitores, quid tunc ſint coram me vel juſtitiis meis pai 

inde facere recognitionem. Er PONE PER VADIUM n 

"SALVOS PLEGIOS PRADICTUM R. VEL BALLIY UM s 

SE IPSE NON FUERIT INVEN YON quod tunc 12 101 a. 

urs illam recognitionem, c. b. | 

Iuksk writs of novel diſſeiſin were of different forms 

according to the nature of the freehold in whoſe prejudice 

the difleitin was made. There is one in Glanville H 

_ T2eZing or proſtrating a dyke ad nocumentum liberi tenement | 


another for razing a mill-pool ad nocumentum liberi i 
menti z another for a common of paſture appertaining ll 
lilerum tenementum e. "Theſe are all the writs of no 

1 | diſteiſin mentioned in Glanville. | | | 

1 Ix this recognition no eſſoin was allowed, but tem 

| cognition proceeded at the firſt day, whether the diſc 
appeared or not; for here no delay was ſuffered either Mi 
account of minority, or a vouching to warranty; un 
a perſon would in court firſt acknowledge the diflein 

and then he might vouch a warrantor, and the recognitu 
would remain; the diſſeiſor would be in the king's mere 
the warrantor was ſummoned ; and the proceeding vl 
on between him and the diſſeiſor, who vouched him. | 
mult be obſerved, that in this recognition, whoever WR 
his ſuit, whether the demandant or tenant, or, as (late 
ville terms them (with a view perhaps to there being a 1 
of criminality © in a diſſeiſin), the appellor and the appel ; 


>" Glanv: lib. f;. c. 32, 33» intruſion into an eccleſiaſtical bene dl 


© Ihid.. c. 34, 35, 36, 37. conſtrued rapina. e Can. lib. 4 
© In the canon law, a forcible tit. 24. 10 
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was in the king's mercy. If the appellor did not pro- CHAP. IV. 

Wecute, by keeping the day appointed, his pledges alſo were —— 

jn the king's Mercy ; and the like happened to the other the CON Q. 

to 

party, if he made default. The penalty ordained by the OH 

onſtitution which eſtabliſhed this proceeding was only 

he miſericordia regis, 10 often mentioned. It often hap- 

pened in this recognition, that the demancant, after he had 

proved the difleifin, wanted a writ to the {heritt to be put 

n poſleſſion of the produce and chattels upon tae land, the 

form of which writ we have before ſhewn *%. It ſhould 

be remarked, that this writ to recover the chattels purſued 

e original writ of novel diſſeiſin, which directed the 

party to be reſeiſed of the chattels in no other recog- 

nition was there any mention in the judgment de . CIO 

„o 5 = | | 
HAVING taken this view of the divers manners in which of terms ard 

juſtice was obtained, it ſeems to follow, that ſomething vacations. 

ould be ſaid of the times which were allotted, at this 

arly period, for the regular adminiſtration of it. The 

divihon of the year into term and vacation has been the 

Joint work of the church and neceſſity. The cultivation of 

the earth, and the collection of its fruits, neceſſarily re- 

quired a time of leiſure from all attendance on civil affairs; 

and the laws of the church had, at various times, affigned 

certain ſeaſons of the year to an obſervance of religious 

peace, during which all legal ſtrife was ſtrictly interdicted. 

What remained of the year not diſpoſed of in this manner, 

Was allowed for the adminiſtration of juſtice. The Anglo- 

Saxons had been governed by theſe two reaſons, in diſtin- 

guiſhing the periods of vacation and term; the latter they 

called dies pacis regis; the former, dies pacis Dei et ſanctæ 

eccleſizf, The particular. portions of time which the 

Saxons had allowed to theſe two ſeaſons were adhered to 

by the Normans, together with other Saxon uſages ; and 

their term and vacation were as follow. 


* Glany, lib. 13. c. 38, 39. © Ibid. c. 38. Leg. Confeſ. c. 9. 
5 | : IT 


— -. 
0 _— 4 — — ot 


"292 | 
CHAP, IV. 
WILLIAM 
the CONQ. 


to 


JOHN. 


have been determined by nothing but the profing calls of 


afterwards by parliament : by ſtat. 51 Hen. III. it was to 
end within two or three days after quindena ſancti Fohanms, 
that is, about the 12th of July. In latter times, by 

. 32 Hen. VIII. T rinity-term was to begin Craftin 


fant? zr Trinitatis f. Michaeimas term began on Tueſday 


between the 26th of November and 4th of December; 
therefore the 28th of November, as a middle period, by 


The criminal 
Jaw. 


of crimes and puni iſhments antecedent to the time of vic 


gan O Gabi. Paſchæ (nine days ſooner than it now does), and 
ended before the vigil of Aſcenſion (chat is, ſix days ſooner 


ſtate we have them now ; and by them the return of wilt 


the ſeveral remedies furniſhed for the recovery and protec- 
tion of property; it remains to ſay ſomething of the crimi- 


HISTO RY OF THE 


Ir horns: that Hilary term hi Orabis Epiphonis 
that is, the 13th of January, and ended on Saturday next 
before Septuageſima; which being moveable, made th 
term longer in ſome years than others. Eaſter term he. 


than it now does). Trinity term began Oabis Pentecftes; 
to which there does not ſeem to have been any preciſe 
concluſion fixed by the canon which governed all the reſt; 
it was therefore called terminus fine termino: it ſeems ty 


hay-time and harveſt, and the declenſien of bulineſs, very 
natural at that ſeaſon. Put the concluſion of it was fixed 


next after St. Michael, and was cloſed by Advent; but s 
Advent-Sunday is moveable, and may fall upon any da 


reaſon of the feaſt and eve of St. Andrew, was appointed 
for it. Thus were the terms in the latter part of thc 
Saxon times, and during this period, almoſt in the fame 


and appe earances were governcd *, 
Having gone through the law of private rights, and 


nal law, as it ſtood at the Jatter end of the reign of Henry Il 
But, previous to this, it may be proper to take a view of 
fome tew regulations that had been made on the ſubjed 


we are noy wrüting. We have ſen that a law was mal 


| 1 W Orig. of Terms. 


10 
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| puniſhments, and, inſtead thereof, directed various kinds 
of mutilation. This law was repealed in one inſtance, 
A. D. 1108, in the qth year of Henry I. when it was enacted, 
that any one taken in Furto vel latrocinio ſhould be hanged, 
without allowing any pecuniary were to be paid, as a re- 
demptionh. The law of William, however, ſtill operated 
in other caſes: the puniſhment of crimes conſiſted in mu- 
tlations of various kinds; and it will preſently be ſeen 
that this law of Henry I. was diſpenſed with, or repealed. 

| Som proviſions reſpecting the adminiſtration of cri- 
minal juſtice had been made by the ſtatutes of Clarendon, 
that were republiſhed at Northampton. It was thereby di- 


the crime of murder, theft, robbery, or receipt of ſuch 
offenders, of forgery, or of malicious burning, by the oaths 


by the oaths of twelve free and lawful men, and by the 
oaths of four out of every vill in the hundred; that any 
one ſo charged, ſhould ſubmit to the water ordeal ; and if 
he failed in the experiment, he ſhould loſe one foot : and 


hand, as well as one of his feet : and alſo that he ſhould 
abjure the realm, and leave it within forty days; and 


ſhould find pledges to anſwer for him ; and then he might 
remain in the realm, unleſs he was charged with a murder, 
or ſome other heinous felony, by the commonalty, and 
lawful knights of the country. If he was charged with 
any of thoſe crimes, notwithſtanding his acquittal by the 
ordeal, he was to leave the kingdom within forty days, 


claims his lord might have on them), and ſo abjure the 

realm, and be at the kin, s mercy, as to any permiiſion to 
> Wilk. Leg. Ang. Sax. p. 2034. 

Vol. I. | #Þ return. 


of twelve knights of the hundred; if there were no knights, 


afterwards at Northampton it was added, in order to make 
the puniſhment more ſevere, that he ſhould loſe his right 


even if he was acquitted by the water ordea!, that he 


and carry all his goods with him (with a ſaving of all 
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rected, that any one charged before the king's juſtices with 


Of abjuration, 
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WILLIAM 
de CON & cious burning; and in all the before- mentioned crimes, 


or unfavourable at any man's pleaſure. The king looked 


related to the old law concerning decennaries. It declared 


nage. Another ordinance was, to ſecure the puniſhment 


bot iron, they b unhurt, and were of courſe acquitted; 


is a ſtrong mark of the barbariſm and prejudices of theſe 


would rather puniſh thoſe who were lawfully acquitted by 


{ſtrange gueſt in his houſe more than one night, unkk 


HISTORY OF TH i 


return. This regulation was to be in ſexee 2 long as tle 
Ring pleaſed, in all cafes of murder, treaſon, and mal. 


except in /mall thefts and robberies committed ducing 
the war (which was as juſt concluded), i in taking hor 0Xen, 
and the like. 
Tus an offender was ſubjected to a trial, by which, if 
convicted, he was to loſe a limb, and be baniſhed ; if ac. 
quitted, he was likewiſe to be baniſhed. Such a method 
of proceeding can be imputed to nothing but ſome doubt 
entertained of the juſtneſs of this trial by ordeal. It is re- 
lated, that, before this, William Rufus having cauſed fifty 
Engliſhmen of good quality and fortune to be tried by the 


upon which that monarch declared he would try them again 
by the judgment of his court, and would not abide by this 
. pretended judgment of God, which was made favourable 


upon this trial to be fraudulently managed, as no doubt it 
was; and Henry II. convinced of the fraud, would not 
allow ſuch an acquittal to have its full effect i; though ic 


times, that a practice liable to ſuch ſuſpicion was ſtill ſuffer- 
ed to continue as a judicial proceeding ; and that they 


it, than altogether abandon ſuch an abominable proceeding. 
ANOTHER proviſion made by the ſtatute of Northampton, 


that no one, in a borough or vill, ſhould entertain any 


he would engage to anſwer for his appearance; or fuch 
gueſt had ſome reaſonable excuſe for ſtaying, which his hol 
was to make known to the vicinage ; and when he went 
away, it was to be by day, and in the preſence of the vici. 


- 7 s 


i Litt. Hen. II. vol. 4. 279. 
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of criminals who had been proſecuted, and appealed before CHAP. IV. 
the inferior magiſtrates, in order to a firal trial before the ry 
king's Juſtices : it declares, that any one taken for murder, the CON Q. 
theft, robbery, or forgery, and conſeſſing himſelf guilty be- n Ee = 
fore the chief officer of the hundred or borough, or before 
certain lawful men, ſhould not be permitted to deny the 

fact, when brought before the juſtices k. : 
SUCH is tae ſubſtance of certain ſtatutes made for the 
improvement of criminal proceedings, in this end the pre- 
ceding reigns. We {hall now ſpeak of the penal law in 
general, and the way of proſecuting offenders, as practiſed 
towards the end of the reign of Henry II. But in this, 
we ſhall confine our enquiries to ſuch objects as relate to 
the curia regis only ; contenting ourſelves with ſubjoining 
a ſhort account of the proceedings before juſtices iti- 
nerant. 
WHEN a perſon. was infamatus, as Glanville terms it, Mode of profes 
or accuſed of the death of a man, or of any ſedition moved OY 
in the realm or army, it was either upon the charge of a 
certain accuſor, or not. If no certain accuſor appeared, 
but he was accuſed only by the voice of public fame, or; 
as Glanville fays, fama tantummodo publica accuſat ( which 
Iſiggnified probably nothing more than what the ſtatute of 
Northainpton calls per ſacramentum legalium hominum); 
he was immediately to be ſafely attached, either by proper 
pledges, or by a much ſafer ſecurity, that is, per carceris 
puclyſionem, Then the truth of the matter was inquired 
before the juſtices, by many and various inquiſitions and 
Interrogations z every probability was to be weighed, and 
very conjecture to be attempted, from facts and circum- 
ſtances, which could be thought to maxe either on one 
Ide or the other. In concluſion, the criminal was either 

o be intirely acquitted, upon ſuch inquiry, or was to be 
put to purge himſelf per legem apparentem ; that is, by a 
number of compurgators. If upon this trial per legem he 
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the CON Q other caſes of felony ; for ſol Glanville calls this hu of 


to 
JoRSN. 


might have their lawful eſſoins. At length the accuſer 
would propole what charge he had to make. He might 
perhaps ſay, that he ſaw, or would by ſome other means 
prove, the accuſed to have attempted or done ſomething 
againſt the king's life, or towards moving ſedition in the 


not find pledges, he was truſted upon his ſolemn promis 


attached by ſafe pledges; and if he had none, was committed 
to priſon : and it was a rule, that in all pleas of felony 
except homicide, the — perſon v was to be diſcharged 
upon giving pledges. 


counſel, or lent his authority towards ſuch an attempt; and 


_ oppoſed a flat denial, then the whole was decided by tie 
duel. When the duel was once waged in ſuits of this foth 
neither party could decline or go back, under pain of be 


HISTORY OF THE 


was convicted, his life and members depended u upon th 
judgment of the court, and the grace of the king, as jp 


ſedilis regni vel exercitils i. | 

IF a certain accuſor, or, as he is ſometinaes called by 
Glanville, and was afterwards more commonly called, a 
apfellcr, appeared at firſt, he was to be attached by pledge, 
if he could find any, for proſecuting the ſuit ; if he could 


and engagement to proſecute : and this was the more com. 
mon ſecurity for proſecuting felonies ; left binding by to 
ſevere an obligation, might deter perſons from afliſting in 
bringing offenders to juſtice, _ 

WHEN the accuſor had given ſecurity for proſecuting, 
then the perſon accuſed, as in the former caſe, uſed to he 


THEN a day was appointed, upon which the parti 


realm or army; or to have“ conſented, or given aid, « 


add that he was ready dirationare, to deraign or prove th 
as the court ſhould award : and if to this the perſon accuſed 


ing eſteemed pro vito, and ſuffering all the conſequencs 
attending ſuch a defeat; nor could they be reconcilech a 


Glanv. lid, 14. e. Ie 
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viſe than by the licence of the king or his juſtices. 


appellor was vanquiſhed, he was to be i miericordid regis ; 


in addition to which he incurred perpetual infamy, and 
all certain diſabilities which always attended the being van- 
865 quifhed in a judicial duel. If the party accuſed was van- 
uld quiſned, he ſuffered the judgment of life and limb above- 
nit mentioned; and beſides that, all his property and chattels 
m- were confiſcated, and his heirs were diſinherited for ever. 
too A remarkable difference is here to be obſerved between a 
1 conviction per legem apparentem, and by duel : on the for- 


mer, which was a remnant of the old Saxon juriſprudence, 
a felon ſuffered only the pains of death; but if convicted 


be an the latter, which was a mode of trial introduced by the 
ted Normans, he ſuftered the additional penalty of forfeiture. 

nf Eyxk freeman, being of full age, might be admitted 
po to this fort of accuſation, or appeal; yet ſhould a perſon 


within age appeal any one, he was nevertheleſs to be at- 
tached in the manner juſt mentioned. A ruſtic (by 
which it may be ſuppoſed that Glanville means a perſon 
not free) might bring ſuch an appeal ; but a woman was 
not admitted to proſecute an appeal of felony, except in 
ſome particular caſes, which will be hereafter mentioned. 
The party accuſed might decline the duel, in ſuits of this 
ſort, on account of his age, or ſome mayhem received; 
that is, if he was ſixty years of age; or if he had 
broke a bone, or had ſuffered in his head, either per inci- 
firmem, or per abraſionem; for ſuch only were conſidered as 
mayhems. And in theſe caſes, the party acculed was ta 
purge himſelf per Det judicium ; that is, by the hot iron, or 


latter * 


= Glanv. lib. 14. c. 1. 


e 4 ER. 


by water, according to his condition: if he was Hino liber, 
a iree man, by the former; if a ruſtic, or not free, by the 
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Forfeiture. 
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thereof, the preſumption then was ſo much againſt hin, 
that he was obliged to purge himſelf per legem appar. 


been made to authorize the court to compel ſuch a purga- 


mentioned n. 


till we arrive at a period when we are Certain that it was 


in uſe, 


gquatur clæmor popꝛilaris, juxta aſſiſam ſuper Hoc Proditan; 


appeal for this crime of murder, none was admitted to pro. 


HISTORY DF: THE 


A sur for the frandulent concealment of treaſure. 
trove was carried on as above ſtated, where there appeared 
a certain accuſor. But, upon a charge of this crime, like 
that above called publica fama, the law did not permit that 
any one ſhould be put to purge himſelf per legem apparer. 
tem, unleſs he had been before convicted, or had confeſſel 
in court, that he had found and taken ſome fort of meta 
in the place in queſtion; and if he had been convided 


tem, and ſhew that he had not found or taken any more, 
t ſhould ſeem, from Glanville, that a particular law had 


tion, even where there was not the prevurnprion before 


WHEN any one was accuſed of 8 it might be 
in the two ways ſtated, and the procceding in either was as 
has been juſt ſeen, Only it ſhould be obferved, that the 
accuſed was never diſcharged upon giving pledges, unlek, 
favs Glanville, by the interpoſition of the king's particula 
prerogative and pleaſure; by which it has been generally 
thought , that Glanville alludes to the writ de odio et ati 
of which writ, however, we forbear to ſpeak particulary, 


THERE were two kinds of homicide : one that ws 

called murdrum ; which, in the words of Glanville, yas 
quod nulla videute, nullo ſerente, clam perpetratur, frog 
felum interſeforem, ct eius complices; ita quid mox non dit 


juch a fecret killing, without the knowledge of any but 
the offenders, as Pena a hue and cry, ordained by ſta- 
tute to be made after malefactors. In an accuſation 0 


0 Glanv, lib. 14- „„ «5 2 Int. 42. 
1 | | | ſecuts; 
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ſceute, except one who was of the blood of the deceaſed ; 
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b_ and 2 nearer relation might exclude a remoter from de- 
* raizning the appeal. The other kind was that which was the CON Q. 
3 called ſample homicide, In this crime alſo no one was ad- 
E | mitted to become appellor, and make proof, unleſs he was 
7. allied to the e by blood, or by homage, or by domi- 
4 nion, and could ſpeak of the death upon the teſtimony of 


his own eyes. Thus we ſee the qualification of the perſon 
to become appellor in ſimple homicide, extended further 
than in caſes of murder ; though 1t was required of him in 
this caſe, that he ſhould have been an eye-witneſs, which 


have been taken initead of proof. Again, in this ſuit a 
| woman might be heard as accuſor, if it was for the death 
of her huſband, and ſhe could ſpeak of what ſhe herſelf 
a. It will be ſhewn preſently, that a woman might 
bring an appeal of an injury done to her own perfon, and, 
according to Glanville, it was only upon the conſideration 
of man and wife being one fleſh, that ſhe was allowed this 
appeal of the death of her huſband. In theſe caſes, the 
| perſon accuſed might chuſe, either to Jet it reſt upon the 
proof made by the woman, or purge himſelf from the im- 
puted crime per Det judicium. Sometimes a perſon charged 
? with ſimple homicide, if he had been taken in flight, with 
a crowd purſuing him, and this was legally proved in 


legal purgation, without any other evidence being brought 


2gainſt him 4. 
TRE crimen incendii, or burning, was proſecuted and 
tried in the ome way; as was alſo the crimen roberiæ, or 


robbery 5 


? The expreffion in Glanville which 4 Glanv. lib. 14. c. 3. 
5 lere conſtrued charged is rectatus. .T Ibid, c. 4, 5. 


could not be in the former from the very deſcription of the 
crime, nullo vidente; and therefore the zeal and piety of 
the relation who charged a man with the crime, ſeems to 


court by a jury of the country, was obliged to undergo the 
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| declared herſeif to have ſuffered violence from a man in the 
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Tu crimen raptiis, ſays Glanville, was, FLAP a wong 


king's peace; by which latter circumſtance nothing r more 
was meant, than that the offence was ſuch as was cogni. 
ſable in the king's court only. The law directed, that 


when a woman had ſuſtained an injury of this kind, ſhe 


ſhould go, while the fact was recent, to the next village, 


and there πuriam chi illatam probis hominibus e/tendere, d 
fenguinem, þ fi quis ſuerit effuſus, et veſtium ſeiſſiones ; ſhe 
was to do the fame to the chief officer of the hundred; 
and, laſtly, was: to make a public declaration of it in the 
frſt county court; after which ſhe was to inſtitute her 
plaint, which was proceeded in as in other caſes; a woman 
being ſuſtered to proſecute her appeal i in this, as in all other 


inſtances of an injury done to her perſon, It ſhould he 


remembered, as we before ſaid, that it was in the election 
of the perſon accuſed, either to ſubmit to the burthen d 
making purgation, or leave it upon the evidence of the wo- 
man kerieit, The judgment, in this crime, was the ſame 
as in thoſe before mentioned. It was not enough for the 
offender, after judgment paſſed, to offer marriage; for in 
that manner, ſays Glanville, men of a ſervile or inferior 
condition would be enabled to bring diſgrace upon women 
of rank, not for once, but for ever; and, on the other 


hand, men of rank might bring ſcandal on their parent 


and relations by unworthy marriages. We are informed, 
however, by the fame authority, that it was cuſtomary, be- 
fore judgment pailed, for the woman and the man to com- 
promiſe the appeal, and marry, provided they had the coun- 
tenance of the king's licence, or chat of his juſtices, and the 
allent of parents. Es 

Vas crimes falſe, in a general and large ſenſe, contained 
bs it many ſpecies of that crime ; ; the making of falle 
charters, falſe meaſures, falſe money, and other fal{ifica- 


tions; ; che manner of proſecuting nich appeals was tie 


* Glany, lib. 124 C. 6: | 
2 | ſame 
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ſame as thoſe we have juſt mentioned. A diſtinction, how- 
erer, was obſerved between forging royal and private 
vartors : if the former, the party was ſentenced as in caſe 
f lfe majeſty : if the latter, the offender was dealt more 
kicnderly with, as in other. caſes of ſmaller forgeries; which 
were puniſhed only by the loſs of limbs *. 


onged to the ſheriff 's juriſdiction, Glanville gives no ac- 
ount, as they did not come within the deſign of his work, 
which was confined to the curia regis. The proſecution 
of them was ordered OL according to the uſage and 
ractice of different counties. 

Tavs ſtood the law of crimes, and the method of pro- 
cceding, as far as related to the ſuperior court. What was 
he office of the juſtices itinerant in the reign of Henry1I. 
we have before ſtated from the ſtatute of Northampton, 
when this eſtabliſhment was revived. The juriſdiction of 
ucſe juſtices was conſiderably encreaſed ſoon after; as may 
be collected from certain capitula, or articles of enquiry, 
which were delivered to the juſtices itinerant in the year 
1194, which was the fifth year of Richard I. According 
to thoſe directions, they were to begin by cauſing four 
knights to be choſen out of the whole: county, wha; upon 
their oaths, were to elect two lawful knights of every hun- 

cred or wapentake; and thoſe two were to chuſe, upon 

their oaths, ten knights in every hundred or wapentake, 

and if there were not knights enough, then free and lawful 

men. "Theſe twelve together were to anſwer to all the ca- 

pitula which concerned that hundred or wapentake. 

WHEN that was done, the juſtices were to enquire of and 

determine both new and old pleas of the crown, and all 

ſuch as were not determined before the king's juſtices ; alſo 

al recogitions, and all pleas which were ſummoned before 

the juſtices by the king” s writ, or that of his chief-juſtice, 

or ſuch as were ſent to them from the king's chief court. 


* Glany lib, 14. e. . 2e 
e 5 They 


Or the crimen furti, or theft, and other pleas which be- 
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HA P. Iv. They were to enquire of eſcheats, da to churches 
N wardſhips, and e belonging to the king. Ti 
tie CON Q Vere to enquire of malefactors, and . receivers ande 
of is = couragers; ; of forgers of charters and wr: tings; of the ; oo; 
of uſurers; of great aſſiſes concerning land worth 100 fl. 
lings a-year, and under; and of defaults of appearance in 
court. . FS . | 
Trey were to chuſe, or cauſe to he choſen, three knichy 
and one clerk in every county, wao were to be c/togvs l. 
cilorum corone tlie fame, probably, who vere ait-rwany 
we oremitore ; but they are not mentioned by that mme 
in this re1zn. 1 hey were to ſee that all cities, boroughs 
and the king's demeints, were taxed. They were to en. 
quire of certain rents in every manor of the king's de- 
meines, and the value of every thing on thoſe manors, and 
hot many carucatcs or ploughlands they contained. They 
were allo to ſwear good and lawful men, who were to chu 
others in different parts of the county, to be ſworn to ſe: 
the king's eſcheats and wardlands, as they fell in, well 
o:ked with all neceffaries. Beſides theſe, there were ſe 
veral articles relating to the Jews, which were occalionel 
by the outrages that had latcly been committed by the po- 
pulzce againlt that people; as alſo concerning the lands 
and goods of John carl of Morton, who had incurred 
great forfeitures to the king *. 
Ix the year 1198, being the 1oth year of this 105 the 
| | jaſtices itinerant had certain capitula delivered in charge to 
| 3 | tiem, ſomewhat different from the preceding. As a view 
| 
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of ſuch articles is the only means of gaining a true idea d 
the commiſſion and office of theſe juſtices, it will be pro- 
per juſt to mention its contents, T hey were directed to 
hear and determine all pleas of the crown, both new and 
old, which had not been determined before the king' 
juſtices ; „ and all aſſiſes de morte anteceſſoris, de novd di 
ſciſind, and de magnis afſifis concerning lands of 10l. U 
the 258 and under; a: d of . of churches. _ The 


ay 


—— 
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ENGLISH LAW. 203 


ci, re to enquire of vacant churches, wards, eſcheats, and CHAP. IV. l 
be Larriazes, AS in the former capitula ; of uſury; of thoſe N e 


miſer -icordid regis; of purpreſtures; of treaſure-trove; the C ON Q. | 
| 
f malefators and their receivers; of fugitives ; of weights 7 _ _ 9 
Ind meaſures, according to the late aſſiſe made thereon l 
| 


nn preceding year ; of cuſtoms received by officers of ſea- 
; | orts; laſtly, of thoſe who ought to e at the iter, | 
12"it d their d 5 i 
l ut neglected their duty ?, | | 
4 Tris ſame year, and before the itinera of the Juſtices | 


vere over, the king appointed his juſtices of the foreſt to 
old an iter, which was as folemn a proceeding as the 1 
ther ; but carried with it more terror, and a degree of op- 
reffion, on account of the grievous nature of the inſtitu- 

ion of foreſts in all its parts. Theſe juſtices were com- 
Wnznded to ſummon, in every county through which they 
rent, all archbiſhops, biſhops, earls, barons, and all free 
enants, with the chief officer and four men of every 
own, to appear before them ad eva Foreſtæ, and hear . 
te king's commands 7. Z | 
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Ir does not come within the ſcope of this Hiſtory to The king and 
enter minutely into a detail of the conſtitution and po- Setument- 
litcal events in the government of this and the ſucceed- 

ing times. A hiſtory, however, of our juriſprudence 

would be imperfect without giving ſome ſmall conſidera- 

tion to this ſubject, ſo far, at leaſt, as it is connected 

with the formation and adminiſtration of our laws. 

Ix the firſt ages of civil ſociety, while laws are few, 

and the execution of them feeble, much muſt be left to 

the authority of the ſovereign power. As the experience 

of later times points out the deficiencies of former laws, 

and particular remedies are applied, the exerciſe of this 

ſovereign power ſcems ſo far to be abridged. The prero- 


Wilk. Leg. Ang. Sax. p. 3 50. fore the juſtices, ſee Wilk. Leg. Ang. 

Ibid. For the aſſiſe of the ** Sax. p. 351. 

Felt, and the articles of enquiry be- 35 f 
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The novelty of his reign, and the peculiar ſituation in 


their laws was reſented by the people during his reign. 


were, in ſome degree, relaxed in favour of the peopl 
they had no laſting effect: the exerciſe of an exteniir 


ing and eniorcing a due oblervance of the eltablih 


reigns of his time, and all that have reigned ſince in thi 


a ſtate of dependence on him for their lives and eftts, 


which his authority was capable; and, notwithſtanding he 


conceſſions were reluctantly made by ſubſequent monarchs 


HISTORY OF THE 


gitive of the prince, and the dominion of the laws, i 
t is manner occaſionally take place of each other: pn 
tre increaſe of the latter, the former gives way and x. 
tires, collecting all its powers for the ſole purpoſe of al 


IE juſt and requiſite prerogative of the crown wa 
perhaps very exteniive in the Saxon times; but aſter th 
Conqueſt there concurred a number of circumſtances, a 
tending to increaſe the power of the ſovereis zu beyond thy 
mere exige::cies of orderly government. 

Int 8 effected by William did, in its conk- 
quences, render that prince powerful beyond all the fore. 


em for it threw the greateſt part af the nation int 


which the prince ſtood, drove him upon every exertion d 


confirmed to the nation the enjoyment of all their cuſtons 
and laws, he made thoſe laws themſelves occaſionally ſubmit 
to the controul of his power, whenever the neceſſities d 
his government demanded it. So much was the wok 
kingdom awed by his greatneſs, that no infringement d 


WHAT had been by force acquired to the Conqueroh 
continued in his ſucceſſor through the ſame force, or tht 
prevalence of an eſtabliſhed government; and though ſome 


as will be ſeen hereafter, and the high claims of the crow 


prerogative continued in the crown through all theſe reignh 
and rendered the condition of the ſubject extremely pres 
Carious and miſerable. 


Tus 
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Tag crown was aſſiſted in the exerciſe of this preroga- CHAP. IV. 
de by the manner in which the Norman law was intro- 2 | 
Luced, The Engliſh, who had ſeen the laws of their Anglo- the C ; N Q. i| 
daxon anceſtors confirmed, had the fulleſt confidence that A | 
10 H x. 
hey ſnould be governed by them in all queſtions concern- 
g their perſons and property. In the mean time, the 
lormans, who had taken ſole poſſeſſion of the king's 
burt, had the debate and determination of all queſtions 
ere agitated z and, continually recurring to the notions 
nd principles of law in which they had been bred, de- 
ermined conformably with that law moſt points of doubt | 
ind difficulty. Thus the Engliſh, while they poſſeſſed the 
ctter of their law inviolate, ſaw all their old cuſtoms ex- | 
plained away; or ſo cramped and modified, as to amount. 
almoſt to an abrogation of them. 
In this conflict e the Norman aw Engliſh laws, 
ke prerogative of the king muſt neceſſarily have found | | 
ccalions of enlarcing its pretenſions. While the rules of 
roperty and methods of proceeding were yet fluctuating 
and unſettled, every chaſm was ſupplied, and every impe- | 
iment removed, by the great power of the crown; the 
only ſubſiſting authority which could reconcile the two | 
contending polities. While the rights of perſons and of ij 
property were not preciſely defined, and it was not un- 
aumouſly agreed by what ſet of rules and principles they 
were to be judged, the crown took every advantage, and 
interfered and dictated abſolutely in moſt judicial enquiries. 
IT was during this precarious ſtate of our laws, that 
the people were conſtrained to purchaſe the favour of the 
, in order to obtain juſtice in the king's courts *. 
Fines were paid for the expreſs purpoſe of having juſtice 
and right. Preſents of a conſiderable value were made 
by ſuitors to obtain the opinion of the king's juſtices in a 
cauſe depending ; for write, pleas, trials, judgments. Some- {| 


2 Madox Excheq. 293, | 


times 
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the CON Q courſe of juſtice made liable to the interference and con. 


lity, other cauſes, rooted in the conſtitution of the g. 
vernment, contributed to arm the king with extraordinay 


liege lord encouraged the notion of an entire obedience 
in all things to the king, who being ſupreme over all th 


the petty prerogatives which they themſelves claimel 
. within their own demeſnes. Theſe various cauſes con- 


which had been framed under ſo baneful an influence, is 
arbitrary and cruel, Tenures and the foreſt laws were the 
| ſource of endleſs jealouſies and diſcontents, and occaſionel 
moſt of the public diſorders, which broke out with {uch 
violence in theſe times. The foreſt laws were firſt intto- 


of hunting. It was not ſufficient that this mighty hunter 
aſſigned certain tracts of land, the property of his ſubject, 


deſolate whole diſtricts of cultivated country; but, to ſe- 
cure the full enjoyment cf it, he cauſed regulations to be 


nalties : offences relperting vert and veniſon were punilhed 
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crown for a favourable deciſion. Thus was the commy 


troul of royal authority. 

Tus is only one inſtance, among many others, of th 
ſcope given to the exerciſe of ſupreme authority, whit 
the ſtate of our law was ſo unſettled, and its efforts þ 
feeble. Beſides the uncertain condition of our legal po 


powers. The ſtrict feudal ſubmiſſion of a vaſſal to hi 
lords in his kingdom, was, of courſe, to ſurpaſs them in 


curring with the immenſe authority poſſeſſed by the fir 
Norman king, enabled this race of monarchs to aſſume 
prerogatives, and exerciſe acts of ſovereignty, to the lat 
degree oppreſſive and tyrannical. 

BxsIDEs the exertions of prerogative, the law te, 


duced by the Conqueror, to protect his favourite diverſion 
to be converted into foreſt ; that he diſpeopled and made 


framed, calculated to reſtrain and puniſh with ſeverity 
every minute invaſion of this new inſtitution. The cco- 
nomy of the foreſt occaſioned a number of grievous pe- 


Vith 
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ih barbarous mutilations ; and other delinquencies with 
ine and impriſonment. A regular ſeries of courts was 
rected to be held at ſtated periods; in one of which the 
ages obtained the diſtinguiſhed ſtyle of Fuſtices i in Eyre. 


th THe fruits and conſequences of the feudal conſtitution 
nil ade another, and no ſmall part of the grievances then 
6 WWonplained of, and were borne with great impatience by 
P0- oth people. The Engliſh, who had voluntarily conſented 
o0- che introduction of tenures, principally as a fiction af- 


rding a baſis for a national militia, ill-endured the op- 


Juſjons which, with reſpect to them, had no foundation in 
zafon or truth. Poſſeſſed of their land long before Wil- 
jam entered the country, they revolted with indignation 
t the obligations by which they were now ſaid to be bound 
d their lords. Feeling the burthens of this new ſtate, 
hey ſighed after that freedom which they had enjoyed un- 
er their Saxon kings; and, in their diſcourſes with the 
lormans, inſtilled into them a perſuaſion, that other con- 


bey laboured under, would conſiſt with a well-ordered 
overnment. Nor were the Normans themſelves fatisficd 
ith the increaſing burthens of their own polity, which 
d accumulated much beyond their original deſign in 
ſtabliſhing it. It was little recompence to a great lord, 
hat he could exerciſe the lite ſovereignty over his tenants 
hich he himſelf ſuffered from the king; while the rear 
allals, who were moſtly Engliſh, without any power to 
ompenſate themſelves, were in a ſtate of ſociety truly de- 
lorable. Theſe conſiderations united the nation in a com- 
aon Cauſe, The cry was for a reſtoration of the laws of 


e late innovations. 


Bur the abolition of a ſyſtem 1 to which the King s 
ad conformed for ſome years, could hardly be obtained; 


W procure ſome alterations that would temper and abate 


reflive concluſions Crawn from that eſtabliſhment ; con- 


dward the Confeſſor, as a conciſe way of repealing all 
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tons of ſociety, and other inſtitutions than thoſe which 


The charters. 
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CHAP. Iv. the extreme nile complained of was as much as could be 
expected. This was done * charters gr nnd by levera 
the CON Q. of our kings. 
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- to 


of this kind. A formal charter was ſigned by the king. 
In this he abrogated, in general words, all abuſes that ha 


any right to exact money from his barons for licence to 
marry their daughters, or other females ; and engaged to 


engaged not to give them in marriage without their con. 
ſent. The widow or ſome other relation was to have the 


 pater meus eas emendawvit concilio baronum ſuorum d. Thus 


another, merely to ſecure the liberties of churehmen ; to 


lac. Tracts, vol. 2. p. 8. 2 Ibid. p- 9. A Ibid. P. 10. Ibid. p 16 
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HENRV I. being poſſeſſed of the 8 by a precarious 
title endeavoured to conciliate the people by conceſſom 


lately crept in; and declared, that no reliefs ſhould he 
taken but ſuch as were juſt and lawful. He diſclaimeq 


give all female wards in marriage by the advice of his le 
rons. The dower of widows was ſecured; and the king 


cuſtody of the lands and perſons of their children. Al 
barons were enjoined to act in the like manner toward 
their vaſſals. ” | 

HavinG made theſe, with other ordinances relating to 
crimes and puniſhments, he expreſsly confirmed the 10 
of Edward the Confeſſor, cum illis emendationibus quibu 


were ſome branches of the feudal law, in a degree, checked 
in their growth, while the Wen remained firmly rooted and 
flouriſhing. . 

TEIS — was confirmed by Stephen ©, who grantel 


which order he had been moſtly indebted for the poſlethion 
of the crown 4. The charter of Bent I. was | allo con- 
firmed by Henry II. e. 
T#1s charter, however, did not reach all the miſchich 
that prevailed in the kingdom ; nor were the proviſion 
which it did contain faithfully obſerved. They, with 
all the rights of the people, were trampled on by ſucceed- 


ing 
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ing monarchs. The unſtable nature of government in 
theſe times made the condition of the people depend very 


which was happily experienced in the reign of John. 
With all that violence which hurried him on to ſport 
with the liberties of a people, this prince wanted the 
firmneſs neceſſary to command reſpect and obedience ; 
and while he excited their reſentment by a wantonneſs of 
tranny, he encouraged their reſiſtance by his puſillanimity. 
Exaſperated at repeated inſults, his barons aſſembled, and 
with arms in their hands demanded of him a charter 
which might ſecure their property and perſons from future 
vations of power. A convention was ſoon held between 
he king and his people in an open field, called Runny- 
ede, near Staines, in all the terrors of martial prepara- 
jon. The king encamped, with ſome few adherents, on 


debate and conſideration, the barons drew up a ſet of capi- 


he charter of Henry I. Theſe, with ſome ſmall qualifi- 
cations to which they acceded, were then thrown into the 
am of a charter; to which the king affixed his ſeal. 

Tais charter of king John, uſually called Magna 
Charta, and the Charter of Liberties, is more full and 


xcd at a certain ſum z many regulations were made con- 
erning wardſhip and marriage, the rights of perſons, and 
the adminiſtration of juſtice; all which will be conſidered 


Henry III. being the Great Charter, which is always 
referred to as the baſis of our law and conſtitution; while 
e charter of John is only remembered as a monument of 
ntiquity, One very ſtriking proviſion of John's charter, 
Which is omitted in that of Henry III. deſerves our no- 
® It is there declared, that no ſcutage or aid ſhall 
Vor. E 55 2. be 


ne fide; the barons on the other. After ſome days of 


tala, containing the heads of grievances, grounded upon 


explicit than that of Henry I. In this, reliefs were 


in the ſucceeding reign, when Magna Charta was con- 
firmed, with ſome alterations, by Henry III.; this of 
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much on the character of their kings; a circumſtance the CO N. 


to 


JOHN. 
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c HA. iv. be levied on the ſubject 17% 7 per commune conciliun rem 
ly iy nor: ; except in the three caſes in which a feudal lord was 
te C O N O. entitled to the aſſiſtance of his vaſſal; namely, on mar- 
10 K * riage of his daughter, on making his ſon a knight, and to 
redeem his perſon from captivity; a reſtriction that was 
declared by the charter to hold good, not only between the 


| „ naats. In order to aſſemble the commune concilium | regni 
. 2. A, to afleſs ſuch ſcutages and aids, the king engaged to ſum- 


mon all archbiſhops, biſhops, abbots, earls, and greater 


| Ten $1444 i. eu . 4h 
. . Ars of. mus ſummoneri in generali per vicecomites, et ballivss 


2 er ten 2 > Hog noſtros, omnes tlos qui de nobis tcnent in capite ; a paſſage 
* eue. ne, 22:4 that ſeems, beyond all controverſy, to point out the con- 
EE Gabe . K ſtituent members of the great council of the Kingdom | in 
e, oe ds. 

AR = SEVERAL originals of this charter were executed by the 
Bree wart ty L king. It is fad, that one was depoſited in every county, 
| Fe 1 or at leaſt in every dioceſe. In purſuance of one of the 
eee. "i 1. proviſions in the charter, twenty-five barons were elected 
| e ee. of 2 as guardians of the liberties of the people, who were to ſee 
ee 775 Remy, JS the contents of it properly executed ; but the troubles that 
24d; ſoon followed, from the want of faith in the king, prevent- 


. or” 22 54 ney _ed this ſcheme of reformation. The king died in the 
next year, and left the ee . in all che horrors of a 


Ao AIG Hate n. cn... 


Lu b n ee civil war, eee. 
5 at ws * E 1 conſider the kings _— reigns fall with- 

theſe kings, as in this period, in their character as legiſlators, We have 
. . e before ſeen, that William the Conqueror, beſides confirm- 
ing the laws of the Confeſſor, made ſome himſelf, which 
effected no inconſiderable alteration, by introducing tenures, 
and the trial by duel in criminal queſtions. Beſides theſe 
eee, N 8 expreſs ordinances, he contrived all means of ingrafting 

WAS 222 4, the laws of Normandy upon the common law: for thi 
8. purpoſe, he appointed all his judges from among bis 


Norman ſubjects, and made that language be taught | 
| ſchools 


king and his tenants, but between every lord and his te. 


> ib 4 . 6 5 | | 
a eee. barons Higillatim per literas; et preterea, ſays he, facie 


f1 
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ſchools f. By the conſtitution of his courts of juſtice, CHAP. IV. 
and every act of his adminiſtration, he did all in his power WILLIAN 
to change the juriſprudence of the country. the Cv NQ. 
. 07 0 
WE hear nothing of Rufus as a legiſlator; nor are there 1 OH N. 


any laws of Henry I. except his charter; but there is every 
reaſon to believe that the latter of theſe princes paid great 
regard to the improvement of the law. He was himſelf a a 


man of learning, and had a diſpoſition to quiet the minds e 
of his ſubjects by a good adminiſtration ; the laws, there: 


fore, which go under his name may be conſidered as a 
compilation, at leaſt, made in his reign, and as an inſtance 
of his attention to the ſubject of legiſlation. | 


Tart reign of Stephen was a period of continual war”. na. 


and diſturbance, and of courſe gave little room for im- 
provement in legal eſtabliſhments. The introduction, 
however, of the books of canon and civil law muſt have 
contributed to the great advances. made in the time of his. 
ſucceſſor, Henry II.; for, though there was always an 
extreme jealouſy in the practicers of the common law, with 
reſpect to thoſe two ſyſtems, it went no further than to an 2 
excluſion of their authority as governing laws : they were. 
ſtill cultivated by them as branches of the fame ſcience, 
and had a great effect 1 in Penny and improving our mu- 
nicipal cuſtoms. 


a THE wiſe adminiſtration of Henry II. operating on the 
advantageous circumſtances concurring. in chs latter end of 
his reign, when all things were reduced to peace, contributed 


eg more to advance our legal polity than all the preceding 
"MH tines from the Conqueſt put together. Without recapi- 
tulating what has been before related, let any one compare 
the work of Glanville with the laws (or, as it might more + 
properly be called, the treatiſe of law in the time) of. 2 
Henry I. the great regularity in the order of e e * 5 
ing, and the refinement with which notions of property * 


SEE 


| | | £ Wilk. Leg. Sax. p. 289. 


1 are 


n A. 


* 7 . of 


"IE. 
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CHAP. Iv. are treated, wor he will ſee the ſuperiority 14. the later 
et reign in point of knowledge. It is probable, that the 
the EO N Q. icons and amendments made in the law of this Kking- 
dom were by this prince tranſplanted into Normand:, 
and occaſioned a {till further improvement in the law of 
tenures ; as lawyers were, by theſe communications, en- 
gaged in a kind of competition to enlarge and poliſh the 
ſame ſubject of enquiry. The whole of our municipal law 
was improved to a high degree during the reign of Hen. 
ry II. and afforded an . foundation for the ſuperſtruc- 
ture raiſed on it in the time of Richard and John, and 
more particularly in the reign of Henry III. 

Tr does not appear that Richard took any part himſelf 
in contributing to further the great deſigns of his father, 
in matters of municipal regulation, but left things to 
the courſe they had been put in by him. This prince, 


oN. ; 


however, ſtands very high in the hiſtory of maritime juriſ- 
prudence. Upon his return from the Holy Land, while he 
was in the Iſland of Oleron, on the coaſt of France, he 
compiled a body of maritime law. This was deſigned for 
the keeping of order, and the determination of contro- 
verſies abroad; and the wiſdom with which it was framed, 
has been evinced by the general reception it has obtained in 
other nations*. King John did nothing memorable in the 
way of legiſlation in this kingdom; though he has the 

- praiſe of having firſt introduced the Engliſh laws into Ire- 
land, where he inſtituted ſheriffs and other officers to inter- 
pret and execute them. He likewiſe appointed a grand 
juſticiary to — over the adminiſtration of * 
kingdom b. | | 
THrs monuments which remain of the Janice ce of 
theſe times are not very numerous. They conſiſt of ſome 
laws, charters, eee and law-treatſes 


< Black 1 p. 423. | - Tyrr. vol. ii. p. 809. 


Or 
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Or the laws of William the Conqueror, fome are in CHAP. Iv. 
Norman-French, and ſome in Latin. The firſt fifty capitula . 
in Norman-French are what, Ingulphus ſays, he brought the C ON d. 
down to his abbey of Croyland, as thoſe which the king 7 - - 1 
had confirmed, and commanded to be obſeryed throughout : 
3 a : 3p . Laws of Wil- 

England i. Though the time when they were enacted is jjam the Con- 
not mentioned, it is tolerably clear, that it was not long queror. 
| after Ingulphus went to London on the affairs of his mona- 
ſtery, in the ſixteenth year of William's reign. Theſe 
therefore were, provably, ſuch alterations and additions as 
he choſe to make in the laws of Edward, which had been 
dowed in the fourth year of his reign *, There follow 
ſome other laws of William in the form of a charter; and 
a5 the firſt moſtly concern the criminal code, theſe latter 
conſtitute ſome alterations in the civil. Theſe are in La- 
tin, and go from the tifty-hrit chapter to the ſixty-ſe- ö 
venth incluſive. There are alſo ſome others in the form of | 
2 charter, which, together with the preceding, make, in . 
all, eighty-one , of as of William the Con- | 
queror, = | 
Tuxkk are no laws remaining of William Rufus, if any 
were made; nor of Henry I. excepting his charter. 'Thoſe furs me; Phat 
that uſually go under the title of laws of this king, and Ae . 
are entered in the Red Book of the exchequer, ſeem to have _ WS 
been reduced into that form by ſome perſon of learning, as e „ 22 
containing a ſketch of the common law then in uſe; a man- 4 Hla he t 3, 
ner of entituling treatiſes not then uncommon ; for there is. 7 8 
now to be ſeen, in the Cottonian collection, a manuſcript Ker As 


of Glanville, which bears the title of Laws of Henry II. 5 755 5 


There is no evidence that theſe laws were enacted by the 45 
great council, or W by any; charter, T0 contain Py 


+ i 
- 


of Fs a W 8 | me 12 : 4 
Wuꝝ have no remains of legiſlation in the time of Ste- 4 1 S.. 
chen. The laws of Henry II. are the Conſtitutions made 27 , T. 
r 
Ingulph. & Tyrr. vol. ii. p.69. I Chud. P. 2. e, 


23 at A. . . AK 
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at 8 anno 1164, al the ſtatutes made at M- 
thampton, anno 1176. The firſt fourteen of the Conſti- 


tutions of Clarendon de ſeveral alterations in the civi] 
and criminal part of our laws ; the remaining ſixteen con- 


cern eccleſiaſtical affaire, and contain thoſe points which 


were diſputed between Res and Becket, and between 
this Kingdom and the ſec of Rome: 


BEzsIDEs laws, there remain ſome public 285 of this 
reign; as, articles of enquiry concerning the extortion and 


abuſes of ſheriffs, and the aſſie of arms. During the reigns 
of Richard and John, there are no laws which can be pro- 
perly ſo called; but there are commiſſions and ordinances 
of a public nature reſpecting the adminiſtration of juſtice, 
In the reign of the former, there are ſome articles of the 


croton, with the Farms of proceeding in thoſe pleas ; and 


directions for preſer ving the laws of the foreſt n. 


Brsipks the laws of theſe kings which have been men- 
tioned, there are many other proviſions made in theſe 


reigns, which may be found, arranged in the order of time 


in which they paſſed, in the Codex Legum Veterum intended 


| for publication by Spelman, and now annexed to the end 


of Wilkins's Anglo-Saxon Laws u, 
Tr great monuments of this proficd are the charters. 
Under this title might indeed be reckoned thoſe laws of 


_ William the Conqueror, which we have juſt noticed to | 


have paſſed in that form, But the charters, properly ſo 
called, and which have become fo famous on account of 


the object they all had in view, namely, the removal and 


redreſs of certain grievances, are the following: The 
charter of Henry I. containing eighteen chapters; that 


of Stephen, containing thirteen chapters; that of Hen- 
y I. containing only two chapters, and expreſſed in very 


general terms; the Capitula Baronum, being thoſe heads 
of grievances winch were propoſed by the barons to Jon to 


* Tyir. vol. ii. p. 578. d che Proface ro WII k. Ang. Sax, Laws. 
x: be 
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be dreſſed; and the Magna Charta of that king, drawn CHAP. IV. 
up in purſuance of them : theſe are all to be found in the „ 
late Mr. Juſtice Blackſtone's correct edition of the charters®, the CON A 
where that great ornament of Engliſh law has given a cri- 8 Ws 
tical and very curious OY of theſe valuable remains of 
antiquity. | | 
Taz laws; or afſiſe, as they were called, made at 
this early period, deſerve a little further conſideration. 
It has been before obſerved, that our law is compoſed of the 
cuſtom of the realm, or /eges non ſcriptæ, and the ſtatutes, 
or leges ſcripts. Our lawyers have made a diſtinction 
among ſtatutes themſelves ; they have diſtinguiſhed be- 
tween ſtatutes made before the time of memory, and thoſe 
made ſince. The time of memory has been fixed in con- 
formity with a proviſion made in the time of Edward I. 
for ſettling the limitation in a writ of right; which was, 
by ſtat. 1 Welt. c. 39. fixed at the beginning of the reign 
of Richard. Though the limitation in a writ of right 
has been ſince rms this period has been choſen as a dit 
tance of very high . at which has been fixed the 
time of memory, as it is called; fo that every thing before 
that period is faid to have happened before the time of 
memory. 

THOSE Ratutes which were made before the time of 
memory, and have not fince been repealed nor altered by 
contrary uſage, or ſubſequent acts of parliament, are con- 
ſidered as à part of the /eges non ſcriptæ; being, as it were, 
incorporated into, and become à part of, our common 
law: and notwithſtanding copies of them may be found, 
their proviſions obtain at this day, not as acts of parlia- 
ment, but by immemorial uſage and cuſtom; of which — | 
kind is, no doubt, a great part of our common law 7. 

Laws were termed ſometimes aſſiſæ, ſometimes conſti- x | 

tntiones, Though the moſt 3 and uſual way of ordain- ö 


Of the ſtatutes. 
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lium regni, it ſhould ſeem, that in theſe times the king took 


frame, indeed, of ſuch Jaws as were ſanctioned with al 


ance of regal acts: if a law paſted concilio baronum ſuorum, 


pimus; yet in others they ſpeak in the perſon of the king 


be regarded as having all the validity of laws ; as the char- 
ter of king John, to which the barons of the realm were 
Indeed, ſeveral laws, or aff/z, even fo low dovn as Hen- 


ſanction but rex conſtituit, or rex pr — for very thing 
they command or direct. 


the guidance of the king and his juſtices, it remained with 
him to ſupply the defects that occaſionally appeared in the 
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ing laws was to get the concurrence of the commune met. 
$1 
upon himſelf to do many legiſlative acts, which, hin con- 
formable with the eſtabliſhed order of things, were readily 
acquieſced in, and became the law of the land. The ve: * cc 


poſſible formalities, carried in them the ſtrongeſt appcar- 


it was {till rex conftitui. Of the laws of William the 
Conqueror, though in ſome parts they ſeem to have the 
authority of the great council, /tatuimus, volumus, præri- 


only, hoc quoque præcipio, et probibeo 4. The form of x 

charter, in which the king is conſidered a8 a perſon grant- 
ing, was a very common way of making laws at this 
time; and this carries in it the ſtrongeſt proof of the 
ſentiments entertained in thoſe ages concerning legiſlation: 
nevertheleſs it 1s to be remarked, that ſome of theſe charters, 
from the ſolemnities attending the execution of them, might 


parties. There were, however, ſeveral other charters 
which ſeem to have no authority but that of the ſovereign, 


ry II. and the reigns of Richard and John, vouch no other 


THERE is no way of accounting for this extraordinary 
appearance of the old ſtatutes, but by ſuppoſing the ſtate 
of our conſtitution and laws to have been this : That 
the judicature of the realm being in the hands, and under 


courſe and order of proceeding ; which being founded ori- 


2 Wilk. a, 
5 N 8 ginally 
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PREM of modification than any poſitive inſtitution, 
that could not be caſily tampered with, without a manifeſt 
lifcovery of the change, In an unlettered age, it was 
convenient and beneficial that the king ſhould exerciſe 
ſuch a ſuperintendance over the laws, as to declare, ex- 
plain, and direct, what his juſtices ſhould do in particular 
caſes; ſuch directions were very readily received as poſi- 
tive laws, always to be obſerved in future; and, no doubt, 
numbers of ſuch regulations were made, of which we have 
at preſent no traces. While this ſupreme authority was 
exerciſed only i in furtherance of Juſtice, by declaring the 
law, or even altering it, in inſtances which did not much 
intrench upon the intereſt of the great men of the king- 
dom, it was ſuffered to act at freedom. But no alteration 


in the law which affected the perſons or property of the 
barons, could be attempted with ſafety, without their con- 


always be executed without the aſſiſtance of their ſupport. 
Thus it happened, that when any important change was 
meditated by the king, a commune concilium was fn 
where the advice of the nagnates was taken; and then 
the law, 1f paſſed, was mentioned to be paſſed with their 
concurrence. On the other hand, had the nobles any point 
which they wanted to be authoriſed by the king's parlia- 
mentary concurrence, a commune concilium was called, if 
the king could be prevailed on to call one; and if the mat- 
ter was put into a law, the king here was mentioned to 
have com nded it, at the prayer 2 requeſt of his barons; ; 
lo that, one way or other, the king is mentioned in all laws 
28 the creative power which gives life and effect to the 
hole. 

As laws made in the ſolemn form by a commune concilium 
were upon points of great Importance, and often the ſub- 
jects of violent conteſt ; they were in the nature of con- 


cords or compa; CTs between the parties intereſted, and were 
ſometimes 


currence in the making of it; as, deed. 1t could not 
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Domeſday Book, 


intitled to an earlier date; indeed, to belong to ſome. 
year of Henry I.; and, according to Mr. Prynne, to the 


ſometimes paſſed and executed with the ceremonies ſuitill 
to ſuch a tranſaction. The Conſtitutions of Clarendon 


and therefore only to be declared and recognized as ſuch) 
"were paſſed 1 in that way. Becket and all the biſhops took 
an oath to obſerve thoſe laws ; : and all, except Becket, 
ſigned, and put their feats to them. The laws were draun 


| bore a ſimilar appearance of a compact between the king 


article of enquiry before the PRES 1 in eyre in | the reign of 


the accounts of the revenue were ſtated, are the moſt an- 


HISTORY OF THE 


(which' too were called the antient law of the kingdom, 


in three parts. One counterpart, or authentic copy, Was 
given to Becket, another was delivered to the archbiſhop 
of York, a third was retained by the king himſelf, to be 
enrolled among the royal charters r. The Magna Chart 
of king John was executed with fimilar ſolemnity, and 


and his nobles. It was not uncommon that the people, x 
well as the makers, ſhould be ſworn to obſerve laws; the 
afſiſe fiatute, et jurate, are mentioned by Bracton as an 


Henry III. 
THE rotuli annales, or great rolls of the * in which 


tient rolls now remaining, and the ſeries of them is perſed 
from the firſt year of Heirs: II. Beſides this there is ſtil 
remaining in the ſame archives, a great or pipe roll, which 
has been ſuppoſed to belong to the fb year of king Stephen, 
but has been proved by Mr. Prynne and Mr. Madox to be 


18th of that king. | | 

TEE plea rolls of the Exchequer, now remaining, do not 
begin till the reign of Edward I. The oldeſt rolls of tie 
curiæ regis now extant begin with the firſt year of Richardl, 
as do the afſiſe rolls of the juſtices itinerant. Thoſe of 
the bancum begin with the firſt year of king John, which 
is very near the firſt eſtabliſhment of that court, There ars 
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barter rolls of the chancery, of the firſt year of king CHAP. IV. 
John, and cloſe rolls, fine rolle, patent rolls, liberate rolls, and MIIIIXN 
Norman rolls, of the ſecond, third and ſixth year of that king. the C a N Q. 
1] the before- mentioned rolls, except the great rolls of the 10 * * 


ok je, are faid to be now in the Tower of London, and are 
> he earlieſt ſpecimens of records that have been ſpared by 
ne ſoint deſtruction of time, wilfulneſs, and neglect. The 


-uel havock made by theſe enemies has occaſionally ex- 
ted a temporary attention to this important article, and 
neaſures have, in conſequence, been purſued for preſerving 
uch muniments as remained. Such events, in the hiſtory 
f our records, will be mentioned in their proper places *. 
AmonG the records and valuable remains of anti- 
uity we muſt not forget the famous Domeſday Book, 
rhich, though not ſtrictly a monument of a legal nature, 
yet has this connexion with the Hiſtory of our Law, that it 
is ſaid to have been made with a view to the eſtabliſh- 
ment of tenures. This book contains an account of all 
he lands of England, except the four northern counties; 
and deſcribes particularly the quantity and value of them, 
with the names of their poſſeſſors. King Alfred is ſaid to 
hare compoſed a book of this kind about the year goo, of 
which this was in ſome meaſure a copy. This work was 
begun in 1080, and completed in ſux years. It has always 
been eſteemed of the higheſt authority, in queſtions of te- 
nure; and is conſidered by antiquarians as the moſt an- 
tient and moſt venerable record that now exiſts in this or 
any other kingdom. The Black and Red Book of the 
Ex: hequer Y ſeem. very little more connected with our an- 
cient 
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* See Ayloffe's Ancient Charters, Introd. 

' Domeſday Book is a document quarto vamphͤlet, intitled, 4 fort | 

delonging to the Receipt of the Account of ſome Particalars concerning _ 

King's Exchequer, and is in the Domeſday Book, with a View of its 

Chapter-houſe at Weſtminſter. It is Being publiſhed. By a Member of the ! 

in two volumes. For a more fatiſ- Soetety of Antiquarian. This is a | 

faftory account of this antient record performance of Mr. Webb, and was 

e mult refer the Reader to a ſmall ' read at the Society in the year 175 5. 
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c HAP. Iv. cient {has than the foregoing work, except! that ; in " 


of them was found a tranſcript of a I, which wil 


the CON * be mentioned preſently. 


Tt 


JOHN. 


of our law: 


deen paid to every other publication 


ſeveral counties, eſcuages, and the 


THERE are two treatiſes written in the reign of Henry I 
which contribute greatly to illuſtrate the ſtate and tuſtory 
the one is the Dzalogus de Scaccario t before al. 
juded to; the other is the Talkum de Legibus Anglie, by 
Glanville, | 
TRE Dialogus de NN has ts * as the 


5 Work of Gervaſe of Tilbury ; 3 but Mr. Madox thinks it waz 
Written by Richard Fitz-Nigel biſhop of London, who 


ſucceeded his father in the office of treaſurer, in the reign 


of Richard I. and was therefore well qualified for ſuch an 


undertaking. This book treats, in the way of dialogue, 
upon the whole eſtabliſhment of the exchequer, as a court 
and an office of revenue; giving an exact and fatisfaQtory 
account of the officers and their duty, with all matter 


in both thoſe books. The Liber Niew 
has been printed by Hearne, together 
with ſome other things, in two vo. 


In this little effi iy is brought together 
Hy one view all that had been ſaid by 
former hiſtorians and antiquarians 
on the ſubject of Domeſday. lumes 8vo; of which the Liber M. 
By the munificence of parliament, ger fills about 400 pages, He intitles 
Domeſday has juſt been printed; but it, Exemplar vetuſti codicis MS. (ni- 
we mult regret that this laudable re- go, vclamine c:operti in Scactarity 
gard of the eg] Nature towards our an- Ec. The collector of the contents 
tient records has not been ſeconded of the Liber Ruber is ſuppoſed by Mr, 
by the common attention which has? Madox to ha e been Alexander de 
Swereford, archdeacon of Shrewl- 
bury, and an officer in the Exche. 
quer in the latter end of Henry II. 
It ſeems as if the Dralogus de Scat. 
cario had been conſidered as the 
- whole of the Liber Niger, till the pub- 
lication of Hearn ; nd ſince Ms. 
Madox has pronounced Richard Fitz- 
Nigel to be the author of the Da- 
logue, and not Gervaſe of Ti.bury 
The whole of the Liber Niger bas 
been given to Gervaſe, though it does 
not appear for what reaſon. Tie 
Dialegus de Scaccario is publiſhed by 
Mr. Madox, at the end of his Hiſ- 
tory of the Exchequer, Sec Nichol- 
ſon's Eng. Hiſt. lib. 24 73. n 
Liber Niger, p. 17. 


fince the earlieſt times of printing. 
The reader will be ſurprifed when 
he is told, that this book has no pre- 
fatory diſcourſe, or index, not even 
a title- page, or the name of the prin- 
ter; it is a mere fac:/tmite, conſti- 
tuting a very large folio, full of ab- 
breviations and ſigns, that cannot be 
underſtood without a key, and much 
previous information. 

* Liber Ruber and Liber Ni. iger Scac- 
£2141 are two miſcellaneous collec- 
tions of chaiters, treitifes, conyen- 
tions, the number of hides of land in 


like ; many of which, as well as the 
Dialagus de Scaccario, are to be found 
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eien of Henry II. This is done in a ſtyle ſomewhat ſupe- 
or to the law-Latinity of thoſe days. 

GLANVILLE's book is of a very different ſort: this is 
written without any of the freedom or elegance diſcoverable 
1 the other; and has all the formality and air of a profeſſional 
york. It is entitled, Tractatus de Legibus et Conſuetudi- 
wihus Regni Angliæ; but, notwithſtanding this general 
tle, it is confined to ſuch matters only as were the 
objects of juriſdiction in the curia regis. Having ſtated 
his as the limit of his plan, the author very rarely travels 
ut of it. Glanville's treatiſe conſiſts of fourteen books ; 
he firſt two of which treat of a writ of right, when com- 
Wnenced originally in the curia regis, and carry the reader 
rough all the ſtages of it, from the ſummons to the appear- 
ance, counting, duel, or aſſiſe, judgment and execution. 
n the third, he ſpeaks of vouching to warranty; which, 
being added to the two former books, compoſes a very 
clear account of the procceding in a writ of right for reco- 
ery of land. The fourth book is upon rights of advow- 
ſon, and the legal remedies relating thereto. The fifth is 
upon actions to vindicate a man's freedom; the ſixth, 
upon dower. The ſeventh contains very little concerning 
ations; but conſiders the ſubjects of alienation, deſcent, 
ſucceſſion, and teſtaments. The eighth is upon final con- 
cords ; the ninth,. upon homage, relief, and ſervices ; 
the tenth, upon debts, and matters of contract ; and the 
deventh, upon attornies. Having thus diſpoſed of ac- 
tions commenced originally in the curia regis, in his 
twelfth book he treats of writs of right brought in the 
ord's court, and the manner of removing them from 
thence to the county court and curia regis; which leads 
him to mention ſome other writs Jeiarmtinakle before the 
ſheriff, In his thirteenth book he ſpeaks of aſſiſes and 


liſſeiſins. The laſt book 18 wholly upon pleas of the 
crown. 


THE 
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| Glanville himſelf ; and firſt exhibited i in an e Way 


- "20 
JOHN. 


natural and perſpicuous order; while the latter delivers i 
with ſufficient ſimplicity and clearneſs. The latinity d 


the language was not adopted without deſign; the a 


qui hujuſmadi vulgaritate minus ſunt exercitati u. Theau 
thor ſeems not to be diſappointed in his deſign even at thi 
culty he may have met with in another: the recurrence 0 


own interpreter. When the ſtyle of Glanville is maſtere 


it is thus attempted to convey, may be ſeen through tik 
aukward dreſs which this Latiniſt has ſpread over it. 


he treats that part with ſuch conciſeneſs, and ſometimes! 


- ther as a compendium, than a finiſhed tract ; notwith 
ſtanding which, it muſt be conſidered as a venerable mo 


HISTORY OF THE 


Tux ſubject of this treatiſe i is al along 3 Wi 
the forms of writs ; a ſpecies of learning which was they 


and with ſyſtem, in this book. 
Tux method and ſtyle of this work "TU very well aCap 
ed to the ſubject: the former opens the matter of it in 


it, however, may not ſatisfy every taſte ; the claſſic eu 
revolts at its ruggedneſs ; and the curſory reader is yer 
petually impeded by a new and harſh phraſeology. But 


thor's own account of it is this: /fy/o vulgar, et verli 
curialibus utens, ex induſtrid, ad notitiam comparandam ti 


diſtance of time; for a perſon who reads the book thro), can 
not fail of finding in one place an explanation of ſome diff 


the ſame words and modes of ſpeaking makes Glanville hi 


in this way, it will appear that many obſcure ſentences have 
been rendered ſuch, through too great an anxiety to exprel 
the author's meaning ; and perhaps it will not be an affec 
tation of diſcernment to ſay, that the plain Engliſh whid 


Ir Glanville confines himſelf to a part only of our lay 
fo deſultory a way, that his book is to be looked upon 7 
nument of the infant ſtate of our laws; and as ſuch wi 
always find reception with the juridical hiſtorian, whet 


thrown alide FI the practiſing lawyer. 
* Prolog. ad finem, ? 


— — 


— Sh ot ee I. — 
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Ir has been a general perſuaſion, that the writer of this CHAP. Iv. 
book was Ranulphus de Glanvild, who was great juſti- Id 
ciary to Henry II. This great officer, though at the head the C 0 N Q. 
ler the Jaw, united in himſelf a political as well as a judi- 62 FE 
cial character; and it ſeems, that Glanville was likewiſe a - iy 
military man, for he led the king's armies more than once, 

and was the commander who took the king of Scots pri- 

ſoner. It might therefore be doubted, whether a perſon 

of this deſcription was likely to be the author of a law 

ueatiſe containing a detail of the practice of courts in con- 

ducting ſuits. There was a Ranulphus de Glanvilld who 

was a juſtice itinerant *, and who, it is ſaid, was a juſtice 

in the king's court towards the cloſe of this reign. If 

the author was really of this name, it may be doubted 

whether he was not the latter of theſe two perſons. Per- 

haps, after all, this work might be written by neither, but 

may be afcribed to the great juſticiary for no other rea- 

ſon than becauſe he preſided over the law at the time it 

was written, and might be the promoter of the work, and | 
patron to its author. Whatever doubt there may be con- —_ 
cerning the author, there is no queſtion but it was written 1 
inthe reign of Henry II. there are many internal marks to 
prove it to be of that period; and from one paſſage, it ſeems 1 
to have been written * after the thirty-third year cf that | 
king. If Glanville is the carlieft writer in our law, from 4. 
whom any clear and coherent account of it is to be gotten ; 
this book is alſo ſaid to be the firſt performance that has any 
thing like the appearance of a treatiſe on the ſubject of juriſ- 
prudence ſince the diſſolution of the Roman empire *. _ 
Wk this book is conſidered with a view to the pro- 
greſs of our law, it makes a remarkable event in the hiſtory 
of the new juriſprudence. Notwithſtanding the attempts 
of Wiliam the Conqueror to introduce the Norman laws, 
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! Vid. Leg. Ang. Sax. the crown in 1154, and Glanville 
* Glany. lib. 8. c. 2, 3. being written after the thirty - third 
I Barr. Ant. Stat. This is not true year of his reign, could not appear 
i the Decretum is to be conſidered as till 1187. Now the Pecr:tum was 
1 khealiſe; for Henry II. came to publiſhed by Gratiau in 1149. 1 
| . | alm 
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ſpirit and ſtyle of the Anglo-Saxon Jaws ; the fame may be 


the Norman law was completely fixed here; and when it. 


the improvement he himſelf had made, and to effect a more 


dom. The work of Glanville, compared with the Anglo- 
Saxon laws, is like the code of another nation; there is 


on the like principle, and the laws of each were reciprocally | 


the publication of Glanville, and even of Bracton and 
Britton, that the Normans had any treatife upon their 
law. One was at length produced in the Grand Couffumir 


HISTORY OF THE 


innovation of that kind, not much had yet been done cf 
pubiic and authoritative nature to confirm that law in Oppo- 
ſition to the Saxon cuſtoms. The laws of William, &. 
cepting thoſe concerning tenures and the duel, were in the 


Lid of thoſe which go under the name of Henry I. It i 
obſerved, that the Conſtitutions of Clarendon, made about 
the eleventh year of Henry II. are in the ſcope of them, x 
well as the ityle and language, more entirely Norman, than 
any laws or public acts from the Conqueſt down to that 
time b. It was not, then, till the reign of this prince that! 


was firmly eſtabliſhed by the practice of this long reign 
and had received the improvements made by Henry, then 
was this ſhort tract drawn up for public ufe. It is proballe 
this was done at the king's command, in order to perpetuate 


general uniformity of law and practice through the king- 


not the leaſt feature of reſemblance between them. | 
 WriLE the Norman law was eſtabliſhing itfelf here, that | 
nation gradually received an improvement of their own 
polity from us. The two nations had ſo incorporated 
themſelves, that the government of both was carried on up- 


communicated ; a confequence not at all unnatural, while 
both people were governed by one prince. Much mais 
had been done, of late, in this country than in Normandy, | 
for the promotion of legal ſcience. It was not till after 


„ Mad. Exch. 123. 1. 55 
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Very of W ©. a work ſo like an Engliſh performance, that CHAP. IV, 
02 ſhould there remain any doubt of its being formed upon our Gn 
bo. models, there can be none of the great ſimilarity between the * O0 NN 
* the laws of the two nations at this time. Ns = 0 — N 

the THERE are ſome ancient treatiſes and ſtatutes in the ; 
de Jaw of Scotland, which bear a {till nearer reſemblance to 

tis 


our Engliſh law. The cloſe agreement between Glanville 
and the Regiam MMajeſtatem leaves no room to doubt that 
one is copied from the other ; though the merit of originality 
between them has occaſioned ſome diſcuſſion. An Eſſay 
has been written expreſly on this ſubject, in which it is ſaid 
to be clearly proved, by the internal evidence of the two 
books, that Glanville is the original, It is obſerved by 
that writer, that Glanville is regular, methodical, and con- 
ſiſtent throughout; whereas the Regiam Majeſtatem goes 
out of Glanville's method for no other aſſignable reaion 
than to diſguiſe the matter, and is thereby rendered con- 
fuſed, unſyſtematical, and, in many places, contradictory 9. 
To this obſervation upon the method of the Regiam Ma- 
atem it may be added, that, on. a compariſon of the 
account given of things in that and in Glanville, it plainly 
appears, that the Scotch author is more clear, explicit, 
and defined; and that he writes very often with a view to 
explain the other, in the ſame manner in which the writer 
of our Fleta explains his predeceſior Bracton. This is 
remarkable in numberleſs inſtances all through the book, 
and is perhaps as deciſive a mark of a copy as can be. The 


* 


at 


The Couflumier of Normandy, ac- buted to ſome other cauſe than ſuch 
cording to Baſnage, could not have a fmall ſpace of time as could by any 
bern compoſed till the reign of Phi- poſſibility interyene between the 
lip the Hardy, who came to the writing of theſe two books. Oeuvres 
throne in 1272, and reigned fifteen de Henri Baſnage, Avertiſſements 
years; and our Edward I, came to 4 The Eſſay here alluded to 1s 
the throne in 1272. Upon this written by Mr. Davidſon, of Edin- 
ſtatement of dates, it is poffible that burgh. Of this Trac I have not been 
it miglit be written after the time of able to get a ſight, and am obliged to 
Britton, The language ſeems to have the preface to the new edition of 
a more modern form than that of Glanyille for thjs account of it. 

Britton ; though this muA be attri- - | N 
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opens with thoſe words: 


for word from Glanville. 


other Scotch laws, which follow the Reg ian: Majetatin 
Skene's collection, contribute greatly to confirm the ju. 


picion. 


Theſe, as they are of a later date than every 


Engliſh ſtatutes which they reſemble, muſt be admitted to 
be copied from them; and ſo cloſely are the originals fol. 
lowed, that the very words of them are retained. This i 
particularly remarkable of the reign of Robert II. in which 
is the ſtatute « quia emptores, and others, plainly copied from 


our laws, without any attempt to conceal the imitation, 


'Theſe laws, at leaft, can impoſe upon no one ; and when 
viewed with the Regiam Majeſtatem at their head, and 


| compared with Glanville and the Engliſh Ratute-book, 


they ſeem to declare very intelligibly to the world, that thi 


piece of Scotch juriſprudence is borrowed from ours e. 


TIE Regiam Majeſtatem, is ſo coed, becauſe the volume 


T2 cog IR. EL WR. 


Regiam Poteftet: m. This whim of i imitation. is diſcoverat 
among our own writers. Fleta begins his Procemium in te 


© Tt ſeems nnneceflary t to contend 
for the originality of the Regiam Ma- 
Jeſtatem, while a doubt of much more 
importance remains unſettled; this 
is, whether that treatiſe, as well as 
the others in the publication of Skene, 


are now, or ever were any part of 
the Jaw of Scotland. 


point, ſome of the moſt eminent 
Scotch lawyers are divided. We find 
Craig and Lord Stair very explicit 


in their declarations againſt theſe 


laws, as a fabrication, and palpable 


impoſition; on the other hand, 
Skene the editor is followed, among 


others, by Erſkine, Lord Kaims, and 


Dalrymple, who continually reſer to 
them, as comprizing the genuine law 
of Scotland in former times. 


That 
a large volume of laws, and law 


Upon this 


authority. 


' ſame way, and goes on, for ſeveral lines, copying word 
Indeed, the leading idea, in al, 
is taken from the Procmium to Aae 8 Inſtitutes. 


perſons of profeflionat jeapuing to 


be part of their law and cuſtoms, 
and ſhould be as poſitively rejected 

by others, is a very ſingular contro- | 
verſy in the Juridical hiſtory of a 
country; nor is it leſs ſingular, that 
this volume ſhould bear ſuch a cloſe 
ſimilitude with &rtain laws of 2 
neighbouring ſtate, whoſe legiſlature 
had no power to give it ſanction abd 
While a fact of this ſoit 
continues unaſcertained, the hiſtory 
of the law of Scotland muſt be in- 
volved in great obſcurity. 8e 
Craigii Inſt. Feud. lib. 1. tit. 8, 
ſect. 7. Stair's Inſt, fo. 3. tit. 4 
ſe. 27. Skene's Preface to the Re- 
giam Majeſtatem. Erſkine's Princ. 
Kaims Hiſtorical Law Tracts; 50% 


| Dalrymple's Feudal Property 740. 
treatiſes, ſhould vo POO by Jim. 
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n THE - law-language of cheſe times was Latin or French, CHAP. IV. 
a only the former. The only laws of this —— 
but more comm y . y WILLIAM 
l time now ſubſiſting in Norman- French, are thoſe which the CON G. 
i compoſe the firſt collection of William the Conqueror. 7 62 N 


All the other laws from that time to the time of Edward J. 
are in Latin. There are ſome few charters of the firſt 
three Norman kings which are either in Anglo-Saxon or 
in Latin, with an Engliſh verſion ; of which ſort there are 
ſereral now remaining in the Semen ang other col- 
lections f. 

Wrraour doubt the Norman laws of William were 
proclaimed in the county court in Anglo-Saxon, for the 
information of the Engliſh, who ſtill continued to conduct 
buſineſs there in their own language, as they did in all in- 
ferior courts : but in the curia regis and ad ſcaccarium 
William obliged them to plead in the Norman tongue, as 
moſt conſiſtent with the law there diſpenſed, and that 
which was beſt underſtood by the juſtices. However, not- 
withſtanding this language was uſed in pleading and argu- 
ment, all proceedings there, when thrown into a record, 
were inrolled in a more durable language, the Latin, This 
was the language in which all writs, laws, and charters, 
whether public or private, were drawn: fo that the Nor- 
man tongue was of no extenſive uſe here; nor was it till 
the time of Edward I. that French became of common 
uſe in the laws, parliamentary records, and Iaw-books ; 
and this was not the provincial dialect of Normandy, but 
the language of Paris. 

IT is believed that few were learned in the laws before Miſcellaneous 
the Conqueſt, except the clergy, The warlike condition __ 
in which that people kved, and the extreme ignorance which 
unverially prevailed among the laity, left very little ability 
for the management of civil affairs to any but the clergy, 
no poſleſſed the only nn > the times; in the reign 
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2 Tyrell i. 101. 
e therefore 
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CHAP. IV. therefore of the Conqueror, in the great cauſe hows 
N Lanfranc and Odo biſhop of Baieux, it was Agelric biſhop 
the CON Q of Chicheſter to whom they looked for direction. He wa; 
brought, ſays an antient writer s, in a chariot, to inſtrud 
them in the antient laws of the kingdom, ut legum terra 
ſapientiſſimus. It was the ſame long - oy Normans 
ſettled here. 
| In the time of Rufus, one Alfwin, rector of Sutton, 
and ſeveral monks of Abingdon were perſons ſo famous 
for their knowledge in the laws, that they were univerſally 
conſulted, and their judgment frequently ſubmitted to by 
perſans reſorting thither from all parts. Another clergy- 
man, named Ranulþþ, in the ſame reign obtained the cha- 
racter of invictus cauſidicus. So generally had the clergy 
taken to the practice of the law, at that time, that a co- 
temporary writer ſays, nullus clericus niſi cauſidicus. The 
| clergy ſeem to have been the principal practicers of the 
law, and were the 3 Who moſtly filled the bench of 
| Juſtice. 


2 Textus Rof. » Dug, Orig, p. 2 1. 
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munia Placita non ſequantur Curiam noſtram— Fuſlices of 
[le Amercements —Nullus liber homo, &c.—Præcipe 
in Capite—Sheriff's Criminal Fudicature—T he Writ de 


Fireſt— Puniſhments— Charters confirmed—Statutum Hi- 
berniæ — Statute of Merton—Of Commons —Of Special 
Baftardy—Ranks of Perſons —Of Villenage — Of Free 
Services—Of Serjeanty—Scutagium— Homage and Feal- 
= Fardfhip and Marriage—Of Gifts of Land 
by whom — to whom— Of Simple Gifts —Of Conditional 
Gifts—FEftates by the Courteſy—Of Reverſions— Gifts 
ad Terminum— Livery— Rights —T eftaments— Eccleſi- 
aftical Furiſdiftion therein Of Deſcent De Partu 
Sf paſtto Of Partition—Deower. : | 


AVING travelled through the early periods of our 

| law, through the profound darkneſs of the Saxon 
times, and the obſcure miſt in which the Norman conſti- 
tutions are involved, we approach the confines of known 
and eſtabliſhed law. In the reign of Henry III. begins 
the order of ſtatutes on which legal opinions may be 
founded with certainty. _ Whatever ſtatutes were paſſed 
before this reign, and whatever remembrance we may 
have of them in annals and hiſtories of the time, they are 
conſidered as little more than the remains of antiquity, that 
lhultrate indeed the enquiries of the curious, but add no- 
Wing to the N of legal learning. Magna Charta, and 
R 3 the 


Magna Charta Tenures— Alienation— Mortmain Cm 


Odio et Atid Charta de Foręſtd The Fudicature of the 
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reign, whoſe work may be conſidered as the baſis of al 
ſpeak decidedly and fully upon every title in the law, whe- 
ſupplied; many of the obſcure hints, the doubts, and am- 
biguities with which that author abounds, will be eluci- 
and upon undeniable authority. Theſe are the material 


be collected. For the matter which they furniſh, it ma 
not be raiſing the expectations of the reader too high, to 


relation, where the ſort of information which is mol 


tions now made, produced determined effects; we can 
trace in what manner they were afterwards altered and 


may rely with confidence, the grounds and principles of 


18 TORY OF T HE 


the ſtatutes of 3 wa Marlbridge, paſſed | in thy 
reign, lie within the pale of the Engliſh law, as now un. 
derſtood; and furniſh topics for argument, and ground 
for judicial deciſion. From this time, the hiſtory of 6 
taw becomes more authentic and certain. The conflity. 


modified; can generally fix the æra of ſuch alteratiom; 
and can always reſt ſecure in the probability of our dedue- 
tions, while we behold the ea ener of them | In the 
preſent ſtate of our law. „ 

IF the ſtatutes furniſh authentic documents on which! we 


the law are inveſtigated and diſcuſſed by an author of this 
legal learning: the treatiſe of Bracton will enable us to 


ther civil or criminal, The ſketch we have juſt given 
from Glanville will now be filled up, and its deficiencies 


dated; and the whole of our law explained with conſiſtency, 


from which the juridical hiſtory of this king's reign is te 


promiſe him a full gratification of his thirſt for legal anti 
quities, and the knowledge of judicial proceedings in al 
their branches. It is rather to be feared, that every ons 
may not intirely afſent to the reaſons which induced us t 
enter ſo minutely into the detail of things; it is thought 
however, that it would be leſs pardonable to give a ſcanty 


likely to engage the curioſity of a lawyer depends, ve!) 
often, upon circumſtances and paſſages apparently trifling, 


Fd 


Tas 
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un. 
nd 


Tux reign of this king, and the remainder of this CHAP. . 
Hiſtory, will be divided, conformably with the nature of w— II: \ 
the materials from which it is formed, into the alterations 


I I 
— GS — — 


I made by ſtatute, and thoſe made by uſage and the deciſions _ 
tu- of courts. Theſe two ſources of variation will be pur- i 
can {ied ſeparately, and the amendments made by either ſtated | f 
and liſtinctly, and by themſelves. We ſhall firſt conſider the 1 
s {:tutes, and then the deciſions of courts. In the preſent 1 
1 reign, we begin with Magna Charta, 9 Hen. III. that be- | i 
the ing the earlieſt ſtatute we have on record. F 1 
Hangy III. in the firſt year of his reigns on the 12th C 
we of November 1216, being then only nine years old, by 1 
a the advice of Gualo the pope's legate and of the earl of WW 
ts Pembroke, in the grand council of the realm renewed the | 1 
al Great Chartet which had been granted by his father, to- 
to gether with ſuch. alterations and amendments as the cir- | 


* e of the times had made neceſlary*. In the 
September or November following, a new Magna Charta 
was ſealed by the pope's legate and the earl of Pembroke, 
with ſeveral additional improvements; at which time the 
clauſes relating to the Foreſt were firſt thrown into a ſe- 
parate charter, making the Charta de Foreſta b. | 
WHEN the king was declared of age, it was thought 
that ſo important an act of his infancy as this, ſhould be 
confirmed; accordingly, in the ninth year of his reign he | 
confirmed the a& of the pope's legate and the earl of | | 
pembroke; and granted Magna Charta and Charta de 
Firijta in the bm! in which may had * it, and as we 
now have them ©. 
Thus was the text of Magna Charta and Charta de 
Foreſts, after many alterations, finally ſettled ; ; nor has 
there in ſucceeding times been any amendment made 
therein, The ſolicitude of later ages was to obtain fre- 
quent confirmations, and a ſtrict obſervance of theſe grand 
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* 2 Bla, Tracts, ii. Int. 2. Lid. p. 52.60, © Ibid. p. 69. 5 
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pillars of our coullitutian's ; by . interpretation 


to explain any difficulties which might appear in the con. 
ſtruction of them; and to enlarge the benefits they were 
deſigned to confer. What were the benefits, liberties, and 


advantages ſecured to the people by theſe famous charters, 


and what is the form and ſtyle 1 in which they are conceived, 


it is now our buſineſs to cnquire. 
Tre copy of Magna Charta in our "TE Tn is 


taken from the roll of 25 Ed. I. and is only an [nſþe:cimu 


of the charter of the ninth of Henry III. fo called 
from the letters patent prefixed in the name of Edward]. 
Insreximus Magnam Chartam domini Henrici quondem 
regis Angliæ patris naſtri de libertatibus Anglia, in hac 
vcrba. Then follows Magna Charta nearly i in the form 
of that granted by Henry III. 


__Macra CHARTA contains fifty-feven e com- 
poſing a rhapfody of ordinances for the ſettling or amend- 


ment of the law in divers particulars at that time anxi- 


_ ouſly contended for. The whole is ſtrung together in a 
diſorderly manner, with very little regard to the ſubject 
matter. If we were to judge, from the face of the inſtru- 
ment itſelf, of the chief deſign of the barons in obtaining 
_ this charter, we might be inclined to think, that their great 
object was to aſcertain the ſervices and burthens ariſing 


from tenures ; for the firſt ſix chapters are wholly confined 
to that ſubject, and many others relate incidentally to the 
ſame point; the Conſequence of which is, that many parts 


of this famous charter have become obſolete, and, to a 


modern reader, almoſt unintelligible. Other parts of it, 
however, are extremely worthy of notice, even at this 
day ; as they, at the time, contributed to confirm, if not 
eſtabliſh, certain branches of our juridical conftitution ; 
and, what is more important, to lay down certain general 


principles, which have had an extenſive influence on our 


law in all its branches ever ſince; as our civil liberty and 


private rights became thereby better defined , and were 
con- 


ENGLISH L AW. 


cognition. ; 
To explain in what manner this was done, it will be 


proper to ſtate at length the ſubſtance of Magna Charta; 
which we ſhall attempt in an order differing from that in 
which the text appears, but which will, perhaps, bring the 
ontents of it into a clearer light than the original appears 
n. We ſhall firſt ſpeak of ſuch proviſions as are of a more 


o tenures and property; after which will follow the regu- 
:tions ordained for the adminiſtration of juſtice. 

Tre addreſs and general preamble to the charter are de- 
ſerving notice, as they ſhew the form in which theſe ſolemn 
& were uſually authenticated : 1t is addreſſed in the name 
fthe king. To all archbiſhops, biſhops, abbots, priors, 
« earls, barons, ſheriffs, provoſts, officers ; and to all bai- 
« ifs, and other our faithful ſubjects, who ſhall ſee this 


4 honour of Almighty God, and for the ſalvation of the 
& ſouls of our progenitors and ſucceflors kings of England, 


« our realm, of our mere and free will 4, have given and 
« granted © to all archbiſhops, biſhops, abbots, priors, 
« earls, barons, and to all freemen of this our realm, theſe 


„land for ever.“ 

such is the manner in which the proviſions of Magna 
Carta are introduced; after which comes the firſt chap- 
ter, containing a general grant in the following terms; 
* Firſt, we have granted to God, and by this our preſent 


* that the church of England ſhall be free, and ſhall have 
* all her whole rights and liberties inviolable. We have 
granted alſo and given to all the /re-men of our realm, 


i Spcntared et bord woluntate noftrd, Dadimus et conceſſattte 


general or miſcellaneous nature; then of thoſe which relate 


& preſent charter, greeting. Know ye, that we, unto the 


© to the advancement of holy church, and amendment of 


« liberties followings to be kept in our kingdom of Eng- 


* charter have confirmed, for us and our heirs for ever, 


cc for 
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we ſhall now enquire. 


HISTO * * O F THE 


ce for us and our heirs for ever, theſe Wertes under: 
« written, to have and to hand, to them and their heirs, of 
« us and our heirs for ever.“ What mw liberties were 


IT was ordained, that the city of Condon ſhall hind al 
the ancient liberties and cuſtoms which it had been uſed tg 


enjoy; and that all other cities and towns, and the barons 
of the cinque or other ports, ſhould poſſeſs all their liber. 


ties and free cuſtoms f. As many exactions had been made 
during the reigns of Richard and John for erecting bil. 
warks, fortrefles, bridges, and banxs, contrary to law and 


right; it was declared, that ® no town or freeman ſhould 


be diſtrained to make bridges or banks, but only thoſe that 


were formerly liable to ſuch duty in the reign of Henry II. 2 


period which was often referred to, as an example for cor- 
xection of enormities, and the due obſervance of the lays, 
For the ſame reaſon, none were to appropriate to them. 
felves a ſeveral right in the banks of rivers, ſo as to &. 
clude others from a paſſage there, or from fiſhing, except 
ſuch as had that right in the reign of Henry IIb. All wars 


an the Thames acid Medway, and all over England, wer 


to be deſtroyed, except ſuch as were placed on the coaſt) 
One itandard of weights and meaſures was eſtabliſhed! 


throughout the kingdom. 
A PROVISION was made reſpecting merchant-ſtranger 


which evinces how very early a regard was had to the inte- 


_ reſts of trade. Before this, it ſhould ſeem, that merchant- 


ſtrangers, though in amity, uſed to be laid under certzin 


_ prohibitions !; for it was now provided en, that all mer- 


chants, unleſs they were before publicly prohibited, ſhould 
have ſafe and ſure conduct in the ſeven following inftances: 


1ſt, to FORO out of „ 2dly, to come into Eng: 


b Mag. Chart. ch, WEE. 3 
PRICES -. 1 2 laſt. 325 
h Ch. 16. wed Ob 530. 


+ Ch. 223 


land; 


EN 611 SH L A W. ; 235 


lard; 3dly, to tarry here; 4thly, to go through England, CHAP. V. 
28 well by land as by water; 5thly, to buy and ſell ; Ce IE = 
bthly, without any manner of evil tolls; 7thly, by the old 8 , 
and rightful cuſtoms. But this was only while their ſove- |: | 
reign was in amity with our nation; for, in time of war, | 
merchant-ſtrangers, being enemies, who were here at the 
beginning of the war, were to be attached, without harm 
of their body or goods, till it was made known to the king 
or his chief juſticiar à how our merchants were treated in 
the enemy's country, and they were to be dealt with accor- 


dingly. 
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and | 
ul 'THEsE are the proviſions of the Great Charter that are [| 
15 not eaſily reducible to any of the following heads, to which : | q 


we are now proceeding. We ſhall firſt ſpeak of the regu- 

lations relating to tenures. If any earl, or baron, or other Tenures, 
perſon holding of the king in chief by knight ſervice, died, 

and at the time of his death his heir was of full age, it was 
ordained, that he ſhould have his inheritance upon paying 

de old relief; that is, the heir of an earl was to pay for his 

earldom Tool. the heir of a baron for his barony 100 

marks, and the heir of a knight 100 ſhillings for every 

knight's fee; and ſo in proportion. 

NoTw1THSTANDING theſe reliefs of baronies and earl- 
doms are called the old relief, we have before ſeen, that in 
the time of Glanville ſuch reliefs were not fixed by law, | 
but depended on the pleaſure of the prince, and therefore > | 
muſt have been a ground of continual diſcontent ; the 
knight's relief here preſcribed i is the ſame as it was in Glan- 
ile s time P. 

Ix caſes where the heir was within age at the death of 
his anceſtor, it was provided a, that the lord ſhould not 
have the ward of him, nor of his land, before he had 
taken homage of him. This was in confirmation of 
the common law ftated by Glanville *, and was 

" Capitali juſliciario nor. 4 Ch. 3. 


9 Ch. 2. 2 W. ant. 129. 
? Vid, ant. 127. | 


now 
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now enacted for better ſecurity of heirs againſt their lords; 
namely, that before the lord ſhould have benefit of the ward: 
| ſhip, he ſhould be bound to two things: 1ft, to warrant the 
land to the heir; 2dly, to acquit him from ſervice, and 
other duties to be done and paid to all other lords; both 
which the lord was bound to do, if he had accepted ho- 
mage of his tenant. It was moreover declared, in confir- 


mation likewiſe of the common law, that when ſuch a 


ward came of age, that is, to twenty-one years, he ſhould 


have his inheritance without relief, and without fine, 


Notwithſtanding ſuch heir within age was made a knight, 
and ſo might be judged fit to do the ſervice of a knight 
himſelf, it was provided, that though this might liſcharg 
his perſon from ward, yet his land ſhould remain in the 


| cuſtody of his lord till he came of age 4. 


TRE obligation to reſtore the inheritance to the heir, 
without deſtruction or waſte, was aſcertained more pre- 


ciſely, though in the ſpirit of the old common law! 


It was enjoined , that the keeper of the land 
{that is, tne guardian of ſuch an heir within age) 


' ſhould only take reaſonable iſſues, and reaſonable cuſtoms 


and fervices, without making deſtruction and waſte of his 


men, his villains, or his goods. Where a committee of 
the cuſtody of the king's ward, whether he was the ſherif, 


as was then uſual, or any other perſon, was guilty of waſte 


or deſtruction, he was to make recompence z and the land 
was to be committed to two diſcreet men of that fee, who 
were to account for the iſſues. Likewiſe; where the king 


gave or fold the cuſtody, and waſte was done, the cuſtody 
was to be forfeited, and to be committed to two perſons of 


that fee, as before mentioned. It was alſo directed, that 


thoſe who had the cuſtody of the land of ſuch an heir}, 
ſhould, eut of the iſſues and profits thereof, keep up the 
houſes, parks, h ponds, mils, and other __ aps 


Mag. Chart. ch. my | * Ch. 4. 
1 Vid. ant. Ily, 113. Ch. . 


pertaining 
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he came of full age, all his land, ſtored with ploughs and 


ceived it in. It was provided, that all the above-men- 
tioned. regulations ſhould be obſerved in the cuſtody of 
archbiſhoprics, biſhoprics, abbies, priories, churches, and 
dicnities vacant that belonged to the king; with this ex- 
ception, that the cuſtody of them was never to be fold. As 
to abbies not of the king's foundation, it was declared t, 
that the patrons of them, if they had the king's charters of 
alyowſon, or had an ancient tenure or poſſeſſion, were to 
have the cuſtody of them during their vacancy, 
In addition to theſe proviſions it was moreover declared, 

25 it had been before held at the common law, that heirs 
ſhould be married without diſparagement *, 


removed or corrected. No conſtable of a caſtle or bailiff* 
was to take corn or cattle of any one who was not an inha- 
bitant of the town where the caſtle was, but was to pay for 
the ſame; and even if the owner was of the ſame town, it 


was to diſtrain a knight to give money for keeping caſtle- 
guard, if he would do it in perſon, or cauſe it to be per- 
formed by ſome other who was able, and he could ſhew a 
reaſonable excuſe for his own omiſſion ; if a perſon liable to 
caſtle-guard was in the king's ſervice, he was, for the 


of the king was to take any horſes or carts for the king's 
uſe but at the old limited price; i. e. ſays the ſtatute, for 
a carriage and two horſes, 10d. per day; for three horſes, 
14d. per day: the demeſne cart, however, or ſuch as was 
for the proper and neceſſary uſe of any eccleſiaſtical perſon, 
or knight, or any lord, about his demeſne lands, was to 


© Mag. Char, ch. 33. „„ Ch. 19. 
* Ch, 6. Vid. ant, 116. Ch. 20. 


remain 


«raining to the land, and ſhould deliver to the heir, when 


other implements, at leaſt in as good condition as he re. 


SEVERAL abuſes of purveyance as well as of tenures were 


was to be paid for in forty days. No conſtable of a caftle 


time, to be free from caſtle-guard y. No ſheriff or bailiff 
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CHAP. v. remain exempt, as had been by the ancient law. Again, 
neither the king nor his bailiffs or officers were to take te 
wood of any perſon for the king's caſtles, or other neceſ. 
faries to be done, but by the licence of he owner. Theſe 

limitations upon Ken of tenure and upon purvepance 
were great benefits to the ſubject, 8 ſo far protected hia 

: againſt theſe arbitrary claims. 

3 CERTALIN declarations were made as to the nature of 
_ tenure, in ſome inſtances. The king's prerogative in caſe 
of ward was declared in the following manner. If any 
held of the king in fee-farm *, or by ſoccage, or in burgage, 
and held lands of another by knight's ſervice, the king was 
not, by reaſon of ſuch fee-farm, ſoccage, or burgage- 
| tenure, to have the cuſtody of the heir, nor of the land 
| holden of the fee of another; nor was he to have the cuſ- 
tody of ſuch fee-farm, ſoccage or burgage, except knight's 
ſervice was due out of the ſaid fee-farm ; nor was the king, 
by occaſion of any petit ſerjeanty, by a ſervice to pay a 
knife, an arrow, or the like, to have the cuſtody of the 
heir, or of any land he held of any other perſon by knight- 
ſervice d; all which ſeem to be only more explicit decla- 
rations of what the common law was thought t to be be- 
fore © | | 
IT was deemed proper to o guard againſt ſuch concluſion 
as might be founded on the above, or on any other prero- 
gative, in caſe of baronies eſcheating to the crown ; it was 
therefore declared, that if any man held of an eſcheat, 
as for inſtance, of the Honour (for ſo it was in ſuch caſe 
called) of Malling ford, Nottingham, or any other eſcheat, 
being in the king's hands and being a barony, and died, 
his heir ſhould give no other relief to the king than he did 
to the baron, when it was in his bands; nor ſhould he 00 
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* other ſervice to the king than he ſhould have done to 
J the baron, The king was to hold the honour or barony as 
„ee baron held it, that is, of ſuch eſtate, and in ſuch man- 


er and form, as the baron held jt; and he was not, by 
ccaſion of ſuch barony or eſcheat, to have any eſcheat but 
f lands holden of ſuch barony ; nor any wardſhip of any 
ther lands than what were holden by knights ſervice of ſuch 
barony, unleſs he who held of the barony held alſo of the 


I, and not of any honour, barony, manor, or ſeignory *. 
THESE proviſions: about tenures were followed by one 


riſtine vigour and importance. We have ſeen f what altera- 
ion had gradually taken place in the original ſtrictneſs with 
zhichalienation of land had been reſtrained; ſo that as the law 
ow ſtood where the tenure was of a common perſon, the 
nant might in many caſes make a feoffment of part 
hereof, either to hold of himſelf, or of the chief lord. A 


tlic lord, who ſtill ſaw the land in poſſeſſion of a perſon who 
as his homager : but when the tenure was reſerved to the 
offor, the homage, as far as regarded that portion of the 
and, paſſed from the lord to the feoffor. Theſe ſubinfeu- 
ations, as they, in a degree, ſtript the meſne lord of his 
ability to perform his ſervices, were found very prejudicial 


allowing regulation was made s, namely, that, for the 


an ſo as what remained might be ſufficient to anſwer the 
errices he owed to the lord of the fee. 

Is what manner this prohibition affected tenants in 
faite, has been ſomewhat doubted. Some have held, 


Mag. Chart. ch. Sh: * Vid. ant. 43 Oe TIO 
' 2 laſt, 64. 5 Ch. 32, L 
an e out 


king by knight's ſervice i capite“; from which it appears, ; 
that he who held of the king muſt hold of the perſon of ths 


which was deſigned for the preſervatien of tenures in their 


ſeoffment of the latter kind ſeemed no way prejudicial to 


o the objects of the feudal inſtitution ; and therefore the 


ture, no freeman ſhould give or ſell any more of his land, 


Nat the law never allowed tenants in capite to alien with- 
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ISorctaain. 


out a licence from the king, and paying a fine: ſome, that 
after this act, land fo aliened without licence was forfeite] 


_ undetermined for the ſpace of one hundred years, when it wag 


king ſhould not hold ſuch land as forfeit, but that a rea- 
lation of this prohibition, the law was different; for it is 


to this act, the feoffor himſelf, during his life, could not 


force of this act; but if the heir had joined with his an- 


HISTORY OF THE: 


to the king, Others again held, that the land, in ſuch 
caſe, was not forfeited, but was ſeiſed in the name of x 
diſtreſs, and a fine was thereupon paid for the treſpaſs ; of 
which latter opinion is lord Coke. This queſtion remained 


jettled by ſtat. 1 Ed. III. c. 12. which declares, that the 


fonable fine ſhould be paid in the chancery, 
BUT in the caſe of common perſons who aliened in vio- 


the common opinion, that the act was interpreted in this 
manner; when a tenant aliened part of his land contrary 


avoid it; but his heir, after his deceaſe, might avoid it by 


ceſtor in the feoſfment, or had confirmed it, neither he nor 
his heirs could ever avoid it; and if the heir had entered 
under the ſanction of this act, the alienee of part might 
plead, that the ſervice whereby the land was holden, could 
be ſufficiently provided for out of the reſidue z upon which 


iſſue might be taken. There are many precedents where 


this proviſion had been ſo tried, before the ſtatue of quia 
emptores, 18 Ed. I. which repealed this prohibition, and 
gave every one free liberty to alien his land in part, or in 
the whole l, with a reſervation of the ſervices to the chic 


lord. | 
OrnkER means by which the end of tenures was de- 


iel were alienations in mortmain; for in conſequence 
of theſe, the military ſervice decayed, and lords loſt their 


fruits of tenure. Lands given to religious houſes continued 
in an unchangeable perpetuity, without deſcent to an heir; 
and therefore never produced the caſualties of wardfhips 


— > Inſt. 66, 5 IN F 
| eſcheato 
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eſcheats, relief, and the like. On this account many CHAP..V.. 

lancholders would infert a clauſe in the deed of feoffment, 

quid licitum fit donatori rem datam dare, vel dendere cui 
vollerit, exceptis VIRIS RELIGIOSIS*, It was now endea- 
youred to put a ſtop to theſe gifts by a general proviſion ; 
which was conceived in a way beſt calculated to meet the 
devices then made uſe of to elude the force of reſtrictions, 
like that juſt mentioned. It was ordained, that * it ſhould | 
not, for the future, be lawful for any one to give his land 
to a religious houſe, and to take back again the ſame land 
to hold of that houſe; nor, on the other hand, ſhould it 
be lawful for a religious houſe to take lands of any one, 
and leaſe them out to the donor. Moreover, if any one 
was convicted of giving his land to a religious houſe, the 
gift was to be void, and the land was to accrue to the lord 
of the fee. This proviſion is abridged, and the effect of it 
declared by the ſtatute of mortmain in the next reign !. 
Of late,” fays that act, © it was provided, that religious 
© men ſhould not enter into the fees of any, without 
« licence and will of the chief lord of whom ſuch fees be 
© holden immediately; becauſe if they did, the lord 
would claim them as forfeit. It is plain from this chapter 
of Magna Charta, particularly from this expoſition of it; 
that gifts of land to religious houſes were thereby prohibited 
generally, that is, even in caſes where the religious houſe 
did not give the land back to hold of the houſe, but kept it 
to themſelves in their own. hands n. 

Among other ſeverities attending the condition of 
tenures, that which related to the dower and marriage of 
widows was not the leaſt. It feems from the following 
paſſages, that ſome impediments were thrown in the way 
of their juſt rights, which are not noticed in any docus 
ment we have hitherto met with, It was declared, that a 
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immediately after the 4 of her buen 


—  —— 
HENRY III. ſhould, without any difficulty, have her maritagium o, and 
inheritance; and ſhould give nothing for her dower, her 


to her: 


which her huſband and ſhe 


marriage, or her inheritance, 


held the day of her huſband's death; by which muſt be 


meant ſome eſtate in front-marriage, or conditional fre, 


She was, morcover, to continue, if ſhe pleaſed, in the chief 
houſe of hex huſband, unleſs it was a caſtle, for forty days 
(called her quarantine) after his death; within which time 


| her dower, if not affigned before, was to be aſſigned 
and when ſhe departed from the caſtle, 


competent houſe was forthwith to be provided for her, 
where ſhe might have an honourable reſidence till the 


aſſignment; and 


reaſonable eſtovers of common. 
to have aſſigned to her a third part of all the lands of her 


in the mean time ſhe was to have 
For her dower ſhe was 


huſband which were his during the coverture, unleſs where 
it happens that ſhe was endowed of leſs at the church-door. 


By this deſcription, the widow's dower was enlarged; for 


in the time of Glanville, it was to be a third of fack land 


« eaſe of a common perſon was due 


u Ch, 7. 

© Lord Coke W b pee 
thus : „ Widows are without diffi- 
«* culty to have their marriage (that 


«1s, to marry where they will, with - 
„ gut any licence or aſſent of their 


&« Jords) and their inheritance,” &e, 
a conſtruction which has two ſtrong 


_ reaſons ag: inſt it. For, firſt, marita- 


ium is generally uſed by the writers 
of this period for an eſtate in frank- 


marriage, and coupled 2s it here is 


with hereditas, it ſeems to require 
that ſenſe, 2dly, This conſtruction 
is directly contrary to the latter part 


of this very chapter of Magna Charta, 
where it is expreſsly declared that 
widows hall not marry without the 
' niſent of their lord. 


Coke found it convenient to comment 
away the meaning of this paſſuge 
aifo, which he has done in theſe 
words: „ That is to be underitood 


* where ſuch licence of marriage in 


Indeed, lord 


_ & by cuſtom, preſcription, or ſpecial 

& tenure ; and this expoſition is ap- 
proved by conſtant and continual 
c uſe and experience, e-: i, ft 


© ter pres legum conſu.tuds,” (2 Inſt, 
18.) The latter poſition 1 adrai 
moſt fully, and beg leave, upon the 
authority of it, to oppoſe the telti- 
mony of Bracton and Britton to 


that of our anthor. 


It is laid down 


by both of thoſe writers, as will be 
ſhewn in its- proper place, that this 

was the general law of the laid; tho! 
I do not mean to diſpute, but that 
the law in lord Coke's time miglit 
be as he has delivered it in this 


place. 


This is one ſtrong inſtance, 


among many others, that our b. 

writers have fallen into the error © 
canvalling points of ancient law up- 
on principles and ideas u holy - 


dern. 


only 


ENGLISH IL Aw. — 
only as the huſband had at the time of the eſpouſals “. C HAP. V. 
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It was ordained, . that no widow ſhould be diſtrained 8 II. 
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to marry, if ſhe choſe to live ſingle; provided ſhe 
5 would give ſecurity not to marry without the licence 
" and aſſent of the king, if ſhe held of the crown; nor 
5 "I without the aſſent of her lord, if ſhe held of a common 
2 perſon : which laſt proviſion was in conformity with the 
1 ſpirit of the common law e. 
2 THESE points concerning tenures, and the incidents of 
4 landed property, were aſcertained by the Great Charter. 
; The remainder of this ancient piece of legiſlation is taken 


up in reforming the modes of redreſs, and regulating the 
he adminiſtration of juſtice. 
NoTHING more required mitication than the rigour with 
28 which the king's debts were in thoſe times exacted and 
levied. This made it neceflary to declare ?, that neither the 
king nor his bailiffs ſhould ſeize any land or rent for a 
debt, ſo long as the goods and chattels were ſufficient, and 
the debtor was ready to ſatisfy the demand. Further, the 
pledges of ſuch a debtor, ſays the ſtatute, ſhall not be di- 
ſtrained, fo long as the principal is of ſufficient ability; 
they are only to be anſwerable in his default; and they 
may, if they pleaſe, have the lands and rents of the debtor 
to reimburſe themſelves whatever they have paid for 
lum. | LS 
Wuxkk the king's debtor dies, the king is to be pre- 
ferred in payment of debts by the executor. If, ſays the 
charter, any one that holds of the king a lay fee 4 ſhould 1 
die, and the ſheriff or bailiff ſhews the letters patent of 1 
the king's ſummons for a debt due to the king, the ſheriff 
or bailiff may attach and inventory all the goods and | | 
chattels of the deceaſed that are found within the fee, to | il 
the value of the debt, by the view * of lawful men; fo 
that nothing may be removed till the king is ſatisfied ; and 


" Vid. ant, 100. y Ch. 8. 3 Ch, 18. 
Vid. ant, 1217. | Per wifum * hominun. 
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after that, the reſidue is to remain to the executors, to 


HISTORY OF THE 


perform the will of the deceaſed : if nothing 1s due to the 
king, then all the chattels are to go to the uſe of the de. 
funct (that is, to his executors or adminiſtrators), faving, 

fays the ſtatute, to his wife and children their reaſonable 


parts; the latter part of which proviſion does not ſeem 


Communia placi- 
placita non ſequantur curiam noſtram, ſed teneantur in ali- 


ta non ſeguantur 
cariam nojur amy 


to remove any of the difficulties which were before no- 
ticed in the text of Glanville 28 the Aae! of teſta- | 


ments *, 
A vERY plain rule of the common law was duvet by 


a declaration , that no man ſhould be diſtrained to do 


more ſervice for a knight's fe or for any freehold, than 
was properly due. This proviſion would not have been 
neceſſary, unleſs the remedy by diſtreſs had been lately 
abuſed, to compel a compliance with unjuſt demands. 
Tur moſt intereſting part of this famous charter, as 
viewed by a modern reader, are the proviſions for a better 
and more regular adminiſtration of juſtice. The effects 
of theſe are ſeen even in the prefent ſhape of our judicial 
polity, to the formation of which they contributed very 


conſiderably. 
Tre firlt of theſe regulations ordains, that communid 


9uo certo loco t; the ſenſe of which ordinance is, that ſuits 


between party and party ſhall no longer be entertained in 


the curia regis (whoſe ſtile, during this reign, was properly 


placita que ſequuntur regem), which always followed his 
perſon, and might be held in ſeveral different places in the 


| ſpace of one year, to the great inconvenience of ſuitors, 
Jurors, witneſſes, and others; but ſhall be debated in 
ſome certain ſtationary court, where perſons concerned 
may reſort at al times for proſecuting and defending their 
its. . 

TRE opkration yy this proviſion muſt hve had an immedi- 
ate Influence upon the two great courts of the king; namely, 


the Ch. 11. Vid. ant. 57. 


„ 8 Ch. 10. 
5 that 
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that held before himſelf, and that which, though a part of C H A P. v. 


it, was called the exchequer; for as both theſe attended 
the king wherever he reſided, all ſuits there between par- 


lies were interdicted by the words of this law; and the 


former remained a tribunal for diſcuſſion of criminal mat- 
ters only; the latter for the cogniſance of cauſes concerning 


— 
HENRY III. 


the revenue 3 while common pleas, as they were to be held 


in ſome certain place, ſeemed, naturally enough, to devolve 
upon the bench, or juftitiarii de banco, which had been 
lately eſtabliſhed at Weſtminſter, in aid of the two former 
courts, as we have before ſeen. From this period, the 
bench, or, as the return was, coram juſtitiariis noſiris 


apud Meſimonaſterium (to diſtinguiſh it from the king's | 


court, which ſat at the Tower, and removed with his per- 
ſon), grew into more conſideration ; aud in after-times, as 
it became the ſole and proper juriſdiction for communia pla- 
cita, was thence denominated the common-pleas. In what 
manner the other two courts recovered a ſort of cogni- 
ſance in common ſuits between parties, by means of diffe- 
rent fictions, will be ſeen hereafter, 


Ir was endeavoured to render the proceeding by aſſiſe 


ſtill more expeditious, by ordaining juſtices to go a circuit 


once every year to take aſſiſes, inſtead of waiting till the 


juſtices itinerant came; which latter were perhaps not 
very regular, or, at leaft, not wiſhed by the great barons 
to be very regular in their circuit, as they exerciſed a ju- 
riſdiction of a magnitude and extent that controuled the 
franchiſes of lords who had inferior courts, The ſtatute® 
directs, that aſſiſes of novel diſſeiſin and of mortaunceſtor 
ſhall not be taken but in their ſhires ; whereas we have 
ſeen, that writs of aſſiſe and mortaunceſtor were return- 
able in Glanville's time coram me vel juſtitiis meis*, in 
the curia regis, or Court before the king ; but this was 
now altered, and they were for the future to be taken in 
the following manner. The king, or, in his abſence out 
of the realm, the chief juſticiar, was to ſend juſtices into 
every county once a-year z and theſe, together with the 
u Ch. 12 » Vid, ant. 178. 190. 


4 - knights 


Juſtices of affiſe. 
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r that, the reſidue is to remain to the executors, to 
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perform the will of the deceaſed : if nothing 1s due to the 


king, then all the chattels are to go to the uſe of the de- 


funct (that is, to his executors or adminiſtrators), faving, 
lays the ſtatute, to his wife and children their reaſonable 


parts; the latter part of which proviſion does not ſeem 


Communia placi- 
en non ſeguantur 

bd Fa | 
cam ige Amy 


to remove any of the difficulties which were before no- 
ticed in the text of Glanville upon the * of teſta- 
ments * | 
A very plain rule of the common law was ens by 
a declaration , that no man ſhould be diſtrained to do 


more fervice for a knight's fe or for any freehold, than 


was properly due. This proviſion would not have been 


neceſſary, unleſs the remedy by diſtreſs had been lately 
abuſed, to compel a compliance with unjuſt demands. 


Tur moſt intereſting part of this famous charter, as 


viewed by a modern reader, are the proviſions for a better 
and more regular adminiſtration of juſtice. The effects 


of theſe are ſeen even in the preſent ſhape of our judicial 
polity, to the formation of which they contributed very 


conſiderably. 
Thx firſt of theſe regulations ordains, that communis 


placita non ſequantur curiam noftram, ſed teneantur in ali- 


uo certo loco* ; the ſenſe of which ordinance is, that ſuits 
between party and party ſhall no longer be entertained in 
the curia regis (whoſe ſtile, during this reign, was properly 
placita que ſequuntur regem), which always followed his 


perſon, and might be held in ſeveral different places in the 


ſpace of one year, to the great inconvenience of ſuitors, 
jurors, witneſſes, and others; but ſhall be debated in 
ſome certain ſtationary court, where perſons concerned 
may reſort at all times for proſecuting. and A their 
its. 15 | 

Thx operation of this proviſion muſt have had an immedi- 
ate influence upon the two great courts of the King 3 ; name) 


"Bs ch. 11. Vid. ant. 57. 
that 


Vid. am. itt, 1124. Ch. 10. 


ENGLISH LAW. 


that held before himſelf, and that which, though a part of CHA P. v. 


it, was called the exchequer; for as both theſe attended 
the king wherever he reſided, all ſuits there between par- 
tics were interdicted by the words of this law; and the 
former remained a tribunal for diſcuſſion of criminal mat- 
ters only; the latter for the cogniſance of cauſes concerning 
the revenue; while common pleas, as they were to be held 
in ſome certain place, ſeemed, naturally enough, to devolye 
upon the bench, or Juſtitiarii de bance, which had been 


courts, as we have before ſeen. From this period, the 
bench, or, as the return was, coram juſtitiariis noſtris 
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lately eftabliſhed at Weſtminſter, in aid of the two former 


apud IV:tmonaſterium (to diſtinguiſh it from the king's | 


court, which ſat at the Tower, and removed with his per- 
ſon), grew into more conſideration ; aud in after-ꝛimes, as 
it became the ſole and proper juriſdiction for communia pla- 


cita, was thence denominated the common-pleas. In what 
manner the other two courts recovered a fort of cogni- 


ſance in common ſuits between parties, by means of diffe- 
rent fictions, will be ſeen hereafter, 

Ir was endeavoured to render the proceeding by aſſiſe 
ſtill more expeditious, by ordaining juſtices to go a circuit 
once every year to take aſſiſes, inſtead of waiting till the 
juſtices itinerant came; which latter were perhaps not 


very regular, or, at leaſt, not wiſhed by the great barons 


to be very regular in their circuit, as they exerciſed a ju- 
riſdiction of a magnitude and extent that controuled the 
franchiſes of lords who had inferior courts, The ſtatute® 


Juſtices of aſſiſe. 


directs, that aſſiſes of novel diſſeiſin and of mortauncęſtor 


ſhall not be taken but in their ſhires; whereas we have 
ſeen, that writs of aſſiſe and mortaunceſtor were return- 
able in Glanville's time coram me vel juſtitiis meis*, in 
the curia regis, or court before the king; but this was 
now altered, and they were for the future to be taken in 
the following manner. The king, or, in his abſence out 
ef the realm, the chief juſticiar, was to ſend juſtices into 
every county once a- year; and theſe, together with the 


u Ch. 12+ Vid. ant. 178. 190. 2 
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C1 AP. v. knights of the county, were to take the aſſiſes there x. Such 
matters as the juſtices could not determine on the ſpot, were 
to be finiſhed in ſome other part of the circuit; and ſuch as, 
on account of their difficulty, they could not determine at 
all, were to be adjourned before the juſtices of the bench, 

and there decided. This is ſaid to be the firſt appointment 
of juſtices of aſſiſe; in conſequence of which theſe writs 
vere ever after made returnable coram juſtitiariis naſiris al 
 aſſijas, cum in partes ilias venerint, &c. Aſſiſes de ulting 
prejentatione*, which hitherto had been taken in the king's 
courts, that is, coram me vel juſtitiis meis, were, for the 
future, to be heard before the juſtices of the bench only, 
and there finally determined; a proviſion which may be 
thought to be founded in abundant caution, when it had 

been before declared, that common pleas, of which this 
was certainly one, ſhould not follow the king's court. 

_ WHILE order was taken for aſcertaining and governing 
the king's courts, ſome attention was given to the juriſdic- 
tion of the ſheriff, where matters of leſs moment were 
agitated with ſome ſolemnity. The county court was to 

be held” only from month to month, that is, not more 
frequent than once a month; and in counties where the 
interval of its fitting had been greater, that was ſtill to 
continue. The ſheriff or his bailiff was not to hold his 
tourn in the hundred more than twice a- year, namely, 
after Eaſter and Michaelmas, and that in the uſual and 
accuſtomed place; and the view of frank- pledge was to 
be held by the theriff at Michaelmas. This laſt proviſion 
was in order to keep up the old conſtitution ſa admirably 

contrived for preſerving the peace, and the due order 


By the charter of John, the have been conſidered as the repreſen- 
knights aſſociated with the juſtices tative of ſuch antient tribunal ; for in 
were to be four, choſen by the coun- the Capitula Baronum they Aipulated, 

ty; and the aſſiſes were to be taken that none elſe (except the jurors and 

on the day, and at the place of the parties) ſhould be ſummoned to the 
county court. This delegation of four taking of ſach aftiſes||. This is pro- 
by the county reminds us of the an- bably the origin of the prefent aſſo- 
tient practice, when judgments were ciation in the commiſſion of aſſiſe, 


——— 
HENRY III. 


given per omnes comitatis probos homi- * Ch. 13. 
nes $. The later practice ſeemed to 7 Ibid. 25. 
$ Vid. ant. 84. Vid. Black. Chart. vol. II. cap. Bar. 5. 


of 


Os hb — ͤ—u— vw 3 — ü 
— 


ENGLISH LAW; 


of the decennaries. It was ; enjoined, that all mens' liber- CHAP. . 
ould be maintained as in the reign o 2 enraged 
yes Th gn of Henry II.; RHENNT III. 


and that the ſheriff ſhould take no more for his frankpledge 
than was allowed in that reign. It is cautioned, in this 
ſame chapter, that the ſheriff ſhould ſeek no occaſion or 
pretence either for holding his court oftener than is there 


directed, or taking any ea fees. Theſe injunc- 
tions about tne ſheriff's court were dictated probably by 


the jealouſy that lords of franchiſes entertained concerning 


their own courts, with which the ſheriff too much inter- 
fered. | 5 
TRE practice of courts was conſidered, and the uſage 
of the common law in ſome inſtances was adjuſted and 
confirmed. It was endeavoured, by declaring the law 
more fully on that ſubject, to prevent all abuſe of the m/eri- 
corlia, or amercement, which we have had ſuch frequent 
oecaſion to mention. A freeman, ſays the ſtatute , ſhall 
not be amerced for a ſmall default but after the manner of 
the default; and for a greater in proportion thereto, ſaving 
to him, in the language of Glanville, his contenement, or 


countenance : with reſpect to a merchant, ſavi ng to him, 
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Amercements, 


in like manner, his merchandize ; and to a villain, except 


he was the king's villain, his wainage: from which pro- 


viſions it appears to have been the intention, that theſe 
amercements ſhould not be tie complete ruin of a man. 
For the ſame reaſon allo it was declared, that none of the 


ſaid amercements ſhould be aſſeſſed but by the oaths of 


honeſt and lawful men of the vicinage. Earls and barons, 
however, were not to be amerced but by their peers (which 
was done either by the barons of the exchequer, or in 
the court coram rege, in both which the pares regni were 
conſtitutionally judges ®), and according to their default® ; 


nor was a clerk to be amerced in proportion to his ſpiritual | 


benefice, but after his lay-tenement, and, in lice manner, 
> Ching: * BraRt, fol. 116. b. v» Dili. 
Y + | only 
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HISTORY: OF.THE 


only according to his default. All theſe proviſions 
were only to affirm and give a ſanction to ancient uſages, 
ſome of which have been before mentioned : upon this 


| chapter, however, was afterwards framed the writ de made- 


ratd miſericor dia, for giving remedy to a parry: who was 
exceſſively amerced. | 8 
Tun form of trial was intended to be adjuſted by the 


following regulation, though the preciſe meaning of it has 
occaſioned ſome doubt: Nullus 5allivus de cætero ponat 
 aliquem ad legem manifeſtam, nec ad juramentum ſimplici 


taqueld ſud, ſiue teſtibus fidelibus ad hoc inductise. Whe— 
ther this means, that the defendant ſhould not diſcharge 


himſelf by his own oath alone, without the oaths of other 


perſons ſwearing to their belief of his aſſertion ; or, that 
no defendant ſhould be put to wage his law, unleſs the 
plaintiff ſupported. his logquela, or declaration, by credible 


witneſſes; -or, as they were afterwards called, ſectatores; 
has been a queſtion with ſome writers. Several paſſages 


in Bratton ſcem to favour the latter opinion; and Fleta 


explicitly declares this to be the meaning of the provi- 
on “; if fo, molt probably the practice of bringing into 


court the ſectatores of the plaintiff, was eſtabliſhed by this 


clauſe *. The defendant making his law by the oaths of 


others fwearing with him, was an old uſage ®, in criminal 
caſes at leaſt, and as ſuch is mentioned by Glanville; 
but it is not ſpoken of at all by that writer as a 


mode of proof for a defendant in civil ſuits ; though we 


Mall have occaſion to mention it frequently in that Jight 
upon the authority of Bratton. From the manner in 
which the latter author ſpeaks of a defence per legem, it 
ſeems to have been long in uſe ; and from this paſſage in 


Hag na Charta, we moſt conclude that it had been adopted 


from criminal to civil actions ſhortly after the time of 


: Heli. | bn Flet. 137. 
"Vid; ant. 157. Vid. ant; 8 5. in the vote. 
EH; 28, | : Lid. ant. 155: 158. 


| Glanville. 


ENGLISH LAW. 


Clanville. The ſectatores, in this ſenſe, conſtitute another C II AP. v. 


novelty, of which there is no mention in Glanville. 
When it had become the practice to admit ſectatores, for ſo 
they alſo were called, to make the defence, it appeared rea- 
ſonable enough to require, as Magna Charta here does, 
that certain perſons ſhould, in like manner, be brought to 
wake out the plaintiff's caſe. It may be conjectured from 
the name, that both theſe ſets of perſons were originally 
choſen from the ſefatores, or ſuitors of court, who were 
there preſent, ready to tranſact ſuch buſineſs of the court 
as might ariſe. g | 


— — 8 
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Or all the proviſions made by this charter for the ſecu- Nullus liber bo- 


ity of the perſon and property of the ſubject, none has ſo 
much engaged the attention and claimed the reverence of 
poſterity as chap. 29, which contains a very plain and ex- 
plicit declaration as to the protection every man might ex- 
rect from the laws of his country. Nullus liber Homo ca- 
pictur, vel impriſonetur, aut diſſeiſietur de libero tenemento 
ſu, vel libertatibus, vel liberis conſuetudinibus ſuis, aut ut- 
lagetur, aut exulet, aut aliguo modo deſtruatur. Nec 
ſuper ibimus (ſays the ſtatute in the name of the king), nec 
luper eum mittemus, uiſi per legale judicium parium ſuorum, 
vil per legem terre; © nor will we take poſſeſſion of his 
effects, but by the judgment of his peers” (which, as in 
another chapter, had in view the comites et barones h, and 
not the trial by jury, as has been commoiſlo but erroneouſly 
luppoſed), © or by ſome other legal procets or proceeding 
* adapted by law to the nature of the caſe.” The ſtatute 
goes on and ſays, nulli vendemus, nulli negabimns, aut diffe- 
remus rectum vel j uſtitiam; whereby the king in his own per- 
fon declares, that he will neither ſell, deny, or delay to any 
man a Cue adminiſtration of the law i. 


þ Vid, ant. 247. | | 
PRI 1 
Lord Coke conceives ib/mus to 


Ken! f 
guy the proceſs of the court coram. 


75 and nittemu that of ally Court 
"cl: derives its authority from a writ 
% to it, But theſe words lrave a 
KM:1ca! ſenſe in the civil law, which 


fully and more ſimply explains their 
meaning here. Irs 2n bona alicujus 


dicuntur, qui in rerum felſaſiunem a na- 


gſiratu MiIH TUS TUH. Calv. Lex. 


Jur. Ire. As the former expreſſions 
in this chapter apply to the perſon and 
the frezh:/4, it ſeemed natural to add 

« | | ſuch 
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CH AP. v. AMON the repulationsf for - the re ion o& juſtice 
HENRY III. muſt be 3 that reſpecting the writ of precije in Wii 
Sp capite; breve quod dicitur, lays the charter, Precipe in WR 
recipe in 
"he * capite de cætero non fiat alicui de aliguo libero tenement, U 


unde liber homo perdat curiam ſuam. We have ſeen, that, 
in Glanville's time *, the regular way was, that for land held 
of a private lord ſuits ſhould be commenced in the lor: 
court, and that only writs concerning land held in cit 
ſhould be returnable in the king's court. This courſe 
ſeems to have been ſometimes not adhered to, and a wii 
of Præcipe for lands held of a private lord uſed tc be 
brought ſometimes in the curid regis, as if the land was 
held in capite. It was to prevent this prejudice to the 
lord's court, that the above proviſion was made; and fince 
that, all writs of right of land held of any other than the 
king, have been invariably brought in the lord's court, 
ö thourh they might afterwards be removed. by pore, That 
this es WF hd was aimed only at writs of right, and not 
at other præcipes, is expreſsly declared by Bracton i. 
Tusk were the regulations ordained for the ſettlement 
and improvement of our law relative to property, and the 
adminiſtration of civil juſtice, . Some few Proviſions were 
made regarding our criminal law, though not of the ſame 
magnitude with the former. 1 
As the diſtribution of juſtice, ona that which 
concerns the lives and perſons of individuals, ſhould be in 
the hands of perſons not only of diſcretion and judgment, 
but alſo well verſed in the law, it was thought proper to 
ordain ”, that no > ſheriff, rs Coroner, or other bai- 


Sheriff*s crimi- 
nal judicatute. 
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ſuch as wal protect the al 1 regni gave 3 and not upon 
chattels. The trial by jury was never oath; 10 did the ſe&atores, in the county 
fpoken of in theſe days as judicium, and other courts, who were the pale, 
much Jeſs judictum farium. We to all Itbert homines de comitatu ; and 
hear of veredidum, juramentum lega- theſe latter came from the body " 
lium domina m, Jurala vici net, and the the connty, and nat from the vicinage" 
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like, all exprefiive of ſome ſworn truth, 
Or of the perſons W ho ſwore it coming 
From the vicinage. v hereas the pares | 


| * Vid, ant. 3 * - ” > 
— V 


K Vid. ant. 172. 
5 Bratt. fol. 28 1. 
* Ch. 17. 
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E N G LIS H LAW, 


ür of the king, ſhould hold pleas of the crown: it is 
held, that n by this proviſion, the authority of the ſhe- 
if to hear and determine theft and other felonies was 
entirely taken away. But this alteration could not have 
been made by force of this ſtatute alone; it muſt be remem- 
ered, that, in the time of Glanville, theft was not 
among the placita coranæ, but was tried by the ſheriff o, 


2 | - 
ure n the time of Bracton, we find it was reckoned among 
wit che lacita coronæ; and this change of its nature was 


neceſſary, before the preſent clauſe of Magna Charta could 
have the effect of removing it from the juriſdiction of the 
ſerif, as a piea of the crown. Whether this new deno- 
mination took place before or after the paſſing of Magna 


nce | 

the Charta, or in what period between the times of Glanville 
It, and Bracton, it is not eaſy or neceſſary to determine. 
at This proviſion has been conttrued to apply only to hearing 
of and determining; and therefore it was held, that the ſhe- 


if's power to take indictments of felonies and miſde- 
meanors, as well as the coroner's to take appeals, {till 
remained unimpeached; and in truth both were exerciſed for 
many years after, till a particular ſtatute ? was made to 
aboliſh the laſt remains of the criminal juriſdiction belonging 
to theſe ancient common-law judges. 

Ir was declared, that a woman ſhould not bring any ap- 
peal of death, except of the death of her buſband in the 
following words 4: * No one ſhall be taken or impriſoned 


on account of the appeal of a woman brought for the 
« death of a man, except for the death of her  buſband; 8 
which is one, among many other articles of this e 
that is only a confirmation of the common law r. 


5 Taft 32. have an appeal of the death of any 


mM 

U Vid. ant, 128. | of her anceſtors ; but this opinion 

7 „ E4;1V; c. 2. ſeems to have no foundation, and 
1 Ch. 34. | what has been laid before the rea- 


Lord Coke, in his Cs on der in another place, ſhews the law 


oma before this ſtatute might ant. 199, 200. 2 Inſt. 68. 


THE 


this chapter, has laid it down, that a to have been quite otherwiſe. Vid. 
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c HAP. v. Tre writ te odio et atid was rendered more attainable 
. than it had hitherto been. It was ordained that thi 
The writ ld Writ, in future, ſhould iſſue gratis, and ſhould neter 
io ct atid. be denied *. his is the firſt mention of this writ by 
name, though it has been alluded to in a former part of 
this Hiſtory *. This writ was one of the. great. ſecu- 


rities of perſonal liberty in thoſe days. It was a rule 
that a perſon committed to cuſtody « on 2 charge of hor 
cide, ſhould not be bailed by any other authority than that 
of the king's writ ; but to relieve a perſon from the mif. 
fortune of lving | in priſon till the coming of the juſtices in 
eyre, this writ uſed to be directed to the ſheriff, command- 
ing him to make 77:9277tion, by the oaths of lawful men, 
whether the party in priſon was charged through malice, 
trum reitatæus fit odio et atid; and if it was found that he 
was accuſed 54:9 ct aig, and that he was not guilty, or that 
he did the fact ſe deſendendo, or per inſortunium, yet the 
ſheriff, by this writ, had no authority to bail him; but the 
party was then to ſue 2 writ of tradas in ballium, directed to 
the ſheriff ; whereby he was commanded, that, if the pri- 
4oner found twelve good and lawful men of the county 
who would be mainpernors for him, then he ſhould deliver: 
him in bail to thoſe twelve. The writ, or inquiſition de 
adio et atid had a clauſe in it, nt 6 indiftatus vel appellatus 
ſuerit coram Ju titiariis ultimo itinerantibus ; fo that the 
inquiſition was not in ſuch caſe to be taken:. We ſee 
how important it was, that this writ ſhould be attainable 
with as little expence and trouble as poſſible, = avoid the 
oppreſſion of malicious proſecutors. | 
As to the forfeiture and eſcheat of lands for felony, it was 
declared, that the king would not hold them for more than 
a year and a day, and then they ſhould go to the lords of 
the feen; which was nothing more than the language of 
the law before *. : By : 
. 26. | 55 » Ch, 22 
* Vid. ant, 198. Rs Vid. ant.” 120. 
Bract. 122, b. 127, à. b. | 
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ENGLISH LAW, 


* 


[1 was declared, that eſcuage ſhould be taken ? as it was 


able 
this vont in the reign of Henry II. This is the laſt proviſion 


of this famous charter; and is followed by ſome general 
declarations and renunciations dictated by the ſolemnity of 


cver 


by 


t of WW thc occaſion. The liberties and free cuſtoms belonging to 
cu. a pcrions, ſpiritual or temporal, are ſaved; and the king 
ule, declares, that “ all the cuſtoms and liberties aforeſaid, 


mi- 
hat 
ul. 
in 
id. the fame againſt all perſons in like wiſe.” For this 
en, grant of their liberties, the barons, biſhops, knights, free- 
ce, holders, and other ſubjects, granted a ſubſidy; and then, 
he Nes the king, © we have granted to them, for us and our 
at „ heirs, that neither we nor our heirs ſhall attempt to do 
can thing whereby the liberties contained in this char- 
ler may be infringed and broken. And if any thing 
& ſhould be done by any one contrary thereto, it ſhall be 
held of no force or effect. 5 
To theſe ſolemn and repeated declarations reſpecting the 
ſanctity of this charter of liberties, is added is teſtibus, 
containing a liſt of the greateſt names in the kingdom: 
for as in theſe times no grant of franchiſes, privileges, 
lands, or inheritances paſſed from the king but by the ad- 


« which we have granted to be holden within this our 
« realm, as much as appertaineth to us and our heirs, we 


thereby rendered an act of the king, attended with every 
formality that could poſſibly render it binding. In this 
conſideration of it, it is properly charta, or a charter; 
though in that form it received likewiſe the authority of 
parliament. To the end of the charter, as it ſtands in 
the ſtatute-book, is ſubjoined the confirmation of it before 
mentioned to have been made in the 25th year of 
Edward I. | | 


1 Ch. 37. 
: Tat 


« ſhall obſerve; and all men of this our realm, as well 
« ſpiritual as temporal, as much as in them is, ſhall obſerve _ 


vice of his council, expreſſed under hits teftilus, this was 
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_ HENRY III. 
Cluita de Fo- 
'relti. 


charter, though of infinite importance at the time it ws 
made, contains in it nothing intereſting to a modern lau- 
yer, any further than as it gives ſome ſpecimen of the m- 


contains ſixteen chapters. 


prejudice of the owner's wood, it was to he bh di. 


mits fixed to the extent of foreſts; and after theſe provi- 


HISTORY OF-THE. 


Tur Charta de Foreſts is likewiſe taken from the raj 
of 25 Edward I. and has a confirmation of that date prefixed 
to it, ſimilar to that prefixed to Magna Charta. This 


ture of the inſtitution of Foreſt Law, and the burthens 
thereby brought on the ſubject. In this light, the Charter 
of the Foreſt is a curious remain of antient legilation [t 


Tr ſirſt chapter of this charter directed that all foreſts 
which had been aſſoreſted by Henry II. ſhould be viewel 
by good and lawful men; and if it was proved that he hal 
any woods, except the demelne, turned into foreſt, to the 


afforeſted; but the royal woous that had been made forck 
by that king, were ſtill to remain, with a faving of the 
common of herbage, and other things which any one wi 
before accuſtomed to have 2. This was the proviſion in 
relation to the foreſts made by Henry II. As to thoſe ma 
by the kings Richard and John, they, unleſs they were in 
the king's own demeſnes, were to be forthwith diſaffo- 
reſted . The charter directed, that all archbiſhops, bi- 
ſhops, abbots, priors, earls, barons, knights, and free te- 
nants, having woods in foreſts, ſhould have them as they 
enjoyed them at the firſt coronation of Henry II. and ſhould 
be quit of all purpreſturce, waſtes, and aſſarts, made therein 
before the ſecond year of Henry III.“ Thus far were! 


ſions a clauſe iS added, by which all offences therein were 


pardoned. : 


Ix point of regulation it was ordained, that regarders, af 
rangers, ſhould go through the foreſt to make their regard 
or range, as was the uſage before the firſt coronation 
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* Henry II. The inquiſition, or view for the /awing or ex- Y HA P. V. 9 
Xed 3 | iy : ; ag made. ny 
Thi wditation of dogs, was to be had when the range was made, NENNT III. if 


that is, from three years to three years ; and then it was to 
be done by the view and teſtimony of lawful men, and not 
otherwiſe. A perſon whoſe dog was found not /awed, was 
to pay three ſhillings. No ox was to be taken for ling, 


15 had been before cuſtomary ; but the old law in this point 
* of expeditation was to be obſerved, namely, that three 
4 daws of the fore- foot ſhould be cut off by the ſkin : and, 
alter all, this expeditation was to be performed only in ſuch 
4 places where it had been cuſtomary before the firſt coro- 
1 nation of Henry II. It was ordained that no foreſter, 
m bedel, ſhould make ſcotal, or gather gerbe, oats, or any 
ma (ou whatever, nor any lambs, or pigs; nor make any 
oY tering at all, but upon the view and oath of twelve 
tien 22ers, when they were making their range. Such a 
WI umber of foreſters was to be affigned, as ſhould be thought 
WH ieceilary for keeping the foreſt f. It was permitted to every | 
ee beeman to agiſt his own wood, and to take his pannage \ 
* within the king's foreſt; and for that purpoſe he might free- | 
ra drive his ſwine through the king's demeſne woods; and 
WT they ſhould lye one night in the foreſt, it ſhould be no 
iT pretence for exacting, on that account, any thing from the 
e ner s. Beſides the above uſe of their own woods, freemen 
| were permitted to make in their woods, land, or water within 
the foreſt, mills, ſprings, pools, marlpits, dikes, or arable 
l grounds, fo as tfey did not incloſe 1 ich arable ground, nor 
0 c:uſ: a nuiſance to any of their neighbours h: they might 


alſo have ayries of hawks, ſparrow-hawks, falcons, eagles, 
and herons; as likewiſe the honey found in their own. 
woods i, Thus was a degree of relaxation given to the 


tizorous ordinances of William the Conqueror, who hag 8 
© Ch. 85 Ch. 9. 
eh 6. N Ch. 12. 
© Bladum. | g Ch. 12. 
7 : * ds 7. 
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HENRY III. 


The judicature 


of thi> forelt. 


HISTORY OF THE 


[CHAP V appropriated * hs lands of others. to the outpoſs of makin 


them foreſt ; the owners thereof were now admitted into a 
ſort of partial enjoyment of their own property. 
I'r was permitted that any archbiſhop, biſhop, ear], r 
baron, coming to the king, at his command, and paſſing 
through the foreſt, might take and kill one or two of the 
king's deer, by view of the foreſter if he was preſent; i 
not, then he might do it upon the blowing of a horn, al 
it might not look like a theſt. The ſame might be done 
when they returned k. No foreſter, except ſuch as was a 


| foreſter in fee, paying. a ferm for his bailiwick, was to take 
| wy chiminage, as it was called, or toll for paſſing through 


the foreſt ; but a foreſter in fee, as aforeſaid, might take one 
penny every half-year for a cart, and a halfpenny fer a 
horſe bearing a burthen; and that only of ſuch as came 
through by licence to buy buſhes, timber, bark, and coal, 
to ſoll again. "Thoſe who carried bruſh, bark, and coll 


upon their backs were to pay no chiminage, though it wa 


for ſale, except they took it within the king's demeſnes !, 
Parr of this charter conſiſted of matters relating to the 
judicature of the foreſt. It was ordained, that perſons 
dwelling out of the foreſt ſhould not be obliged to appear 
before the juſtices of the foreſt, upon the common cet 


gcneral ſummons; but only when they were impleaded 
there, or were pledges for others who were attached for the 


foreſt m. Swainmotes (which were the courts next below 


thoſe of the juſtices of the foreſt) were to be held only 
three times in the year; that is, the firſt at fifteen days be- 


fore Micliaclmas, when the agiſtors came together to take 
ac. giſtment in the demeſne woods; the ſecond was to be 


| our the feaſt of St. Martin, when the agiſtors were to re. 
ceive pannage : and to theſe two ſwainmotes were to come 
the foreſters, verderors, and agiſtors, and no others. The 


third ſwainmot e was to be held fifteen days before St. John 


x Ch. 11. : Ch. 14. p = Ch. „ 
5 | 50 Baptill: 


Ba,; and this was pro fenatione beſtiaruni; to this CHAP. v. 
were to come the verderors and foreſters, and no other; 
and the attendance of ſuch perfons might be compelled by 
litres. It was moreover directed, that every forty days 
throughout the year, the foreſters and verderors ſhould 
mect to ſee the attachments of the foreſt tam de viridi 
an de venatione, as well for vert as veniſon, by the pre- 
ſentment of the ſame foreſters. 

SWAINMOTES were to be kept in thoſe counties only 
where they had uſed to be held =, Further, no conſtable, 
caltellan, or other, was to hold plea of the foreſt, whe- 
ther of vert or veniſon (which was a prohibition mi- 
hr to, and founded on a like policy with one in Magna 
Carta about theft); but every foreſter in fee was to at- 
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* tach pleas of the foreſt, as well for vert as venifon, and 
ol preſent them to the verderors of provinces ; and after they 
* had been inrolled and ſealed with the ſeal of the verde- 
wess, they were to be preſented to the chief foreſter, or, as 


ke was afterwards called, the chief juſtice of the foreſt, 
wen he came into thoſe parts to hold the pleas of the fo- 
reſt, and were to be determined before him. The pu- punigumen:s, 
niſaments for breach of the foreſt law were greatly miti- 
rated, It was ordained, that no man ſhould thenceforth 


or 
ga 'of: either life or limb P for hunting deer; but if a man 
the ws convicted of taking veniſon, he was to make a grie- 
oon ine; and if he had nothing to pay, he was to be im- 
dy WY rifencd a year and a day, and then diſcharged upon 


piedyes ; which if he could not find, he was to abjure 
the realm 9, Such were the tender mercies of the foreſt 
lays! Beſides ſuch qualifications of this rigorous ſyſ- 
tem, it was ordained, that thoſe who, between the time 
of Henry II. and this king's coronation, had been out- 


deb kad for the ſoreſt only, ſhould be in the king's penny 
hn 

"hg vPro venatione. 
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HENRY III. 


Charters con- 


firmed, 


be taiely kept; 


| facts excommunicated : 
therein, and, being x admoniſhed, did not reform within 


18 1 Or THE 


without any hinderance or danger, ſo as they found 9000 
pledges that _y would wor | again treſpals within th 
foreſt *. N | 

Tuksk were the regulations ins by the Charter of 
the Foreſt ; which concludes with a faving clauſe j in fa 
vour of the liberties and free cuſtoms claimed by any giz, 
as well within the foreſt as without, in warrens and other 


places, which they enjoyed before that time. To the 


whole is ſubjoined a like COR mation. as that to ual wn 


Charta, in the 25th year Of Edward J. | 
Many copies of the Great Charter and Charter of 


the Foreſt were put under che great ſcal, and ſent to the 


biſhops, and other dignified ecclefiaſtics, to 
one of which remained in Lambeth pa- 
It is ſad, however, that Heu- 


2rchbithops, 


Jace till a very late period“. 
ry, when he came of age, cancclled, in a folemn manner, 


both thoſe charters at a great council held at Oxford; 


and that he did this by the advice of Hubert de Burgh, 


chief juſticiary, who, of all the temporal lords, was the 


firſt witneſs to both the charters. Notwithitanding this, we 


find in the 38th year of this reign, A. D. 1254, a folemn 
aſlembly was held in the great hall at Weſtminſter, in 


the preſence of the king; when the archbiſhop of Can- 


terbury and the other ien apparelled in their poniti- 
ficals, with tapers burning, denounced a ſentence of cx- 
communication againſt the breakers of the liberties of the 


church and of the realm, and particularly thoſe contained in 


the Great Charter and Charter of the Foreſt ; and not ouly 
againſt thoſe who broke them, but alſo againſt thoſe w 


made ſtatutes contrary thereto, or who thould 9b/erve them 
when made, or preſume to paſs any judgment again 


them; all which perſons were to be conſidered as js 


and if any ignorantly offended 


X Ch. 15. to have been among the paper of 


It is mentioned * biſnop Purnet | archi _— Loud, | 
fifteen 
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00 fiteen days, and make ſatisfaction to the ordinary, he was CH AP, v. 
Lin to be involved in that ſentence t. We ſhall ſee, in the ſuc- —— YT ot 


ceeding reigns, how often theſe two charters were ſolemnly 
of recognized and confirmed both by the king and parlia- 


He ment. 
Je, Tas firſt oublic act which preſents itſelf in the ſtatute- r atutum Hiber- 
her ok after the two charters, is the ftatutum Hiberniæ de 
the uhercdibus, 14 Hen. III. which, from a conſideration of 
910 ne matter and manner of it, has been pronounced not to be 
2 ſtatute u. In the form of it, it appears to be an inſtruc- 
of tion given by the king to his juſtices in Ireland, directing 
the taem how to proceed in a certain point where they en- 
to tertained a doubt. It ſeems, the juſtices itinerant in that 
pa- country had a doubt, when land deſcended to ſiſters, whe- 
en- ther the younger ſiſters ought to hold of the eldeſt, and do 
er, homage to her for their ſeveral portions, or of the chiet 
rc lord, and do homage to him; and certain knights had been 
205 ent over to know what the practice was in England in 
the ſuch a caſe. The following is ſtated as the uſage of Eng- 
we land at that time, agreeing with what is laid down both by 


Glanville and Bracton x. If any one holding in capite died, 

leaving daughters co-heirefles, the king had always re- 

ceired homage of ail the daughters, and every one of them 

held in capite of the king; and accordingly, if they were 

within age, the king had ward and marriage of every one. 

And again, if the deceaſed was tenant to any other lord, and 

the ſiſters were within age, the lord was to have the ward 

and marriage of every one; but with this difference, that 

the let only was to do homage for herſelf and her ſiſters; 

and when the younger fiſters came of age, they were to do 

teir ſervice to the lord of the fee by the hands of their eldeſt 

bſter: the eldeſt, however, was not on that account to 
exact of the younger homage, ward, or any other mark | 
of ſubjection ; for they were all equal in conſideration of 
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law into Ireland, _ the progrets s it another place, 


HIST OR Y.-OF THE 


law, and deemed as one heir only to the inheritance: 
and ſhould the eldeſt have homage of her ſiſters, and de. 
mand wardſhip, the inheritance would be in a manner di- 


= ided; ſo that the eldeſt ſiſter would be famul et ſemel ſeig- 


niorcls, and tenant of the inheritance, that i is, heireſs of ber 
own part, and ſeignioreſs to her ſiſters; which could not 
well conſiſt together; the law allowing no other diſtin&ion 
to the eldeſt ſiſter but the chief manſion. Beſides, if the 
eldeſt ſiſter ſhould receive homage of the younger, ſhe would 
be ſeignioreſs to them all, and ſhould have the ward of them 
and their heirs ; which was always guarded againſt by the 
policy of the law, that never entr aſted the perſon or eſtate 
of a minor to the cuſtody of a near relation; which is 
the very reaſon given by Bracton why the { younger ſiſters 

ſhould not be in ward to the eldeſt *. | 

THE other ſtatutes made in this reign are the N ante, 
or /latutum de Merton, 20 Hen. III. and the ſtatute de an- 
1; biſaxtili, 21 Hen. III. after which there appears none 
till the 51ſt year of this king. ; 

Tu ſtatute of Merton contains cleven chinters; which 
are arranged with as little order as thoſe of Mngna Charts, 
The ſeve ad alterations or confirmations of the law thereby 
made were as follow. We have juſt ſeen what proviſion 
had been made on the ſubject of ward and marriage by 
Magna Charta: To ſecure lords in this valuable caſualty, 
it was now further ordained, that when heirs were forcibly led 
away, or detained by their parents or others, in order to 
marry them, every layman who ſhould fo marry an het, 
ſhould reſtore to the lord who was a loſer thereby the value 
of the marriage; that his body ſhould be taken and im- 
priſoned till he had made ſuch amends; and further, 
till he had ſatisfied the king for the treſpaſs. This provi- 


hon related to heirs within the age of fourteen : as to thoſe 


2 Brac. 88. | made there, may very properly hee 
7 The Introduction of the Engliſh come an object of conſieration in | 


of 


E NG LIS H LAW, 


of fourteen, or above, and under full age, if ſuch an heir 
married of his own accord without his lord's licence, to 
delraud him of his marriage, and his lord offered him rea- 


| ſonable and convenient marriage without diſparagement; 
it was ordained, that the lord ſhould hold the land beyond 


the term of his age of twenty-one years, till he had received 
the double value of the marriage, according to the eſti- 
mation of lawful men, or according to the valu2 of any 
marriage that might have been hond fide offered, and proved 
of a certain; value in the king's court. | 

Tus far the intereſt of lords was ſecured. The fol- 
lowing proviſion was to protect infants againſt an abuſe of 
this authority in their lords, If any lord married his ward 
to a villain or burgeſs where ſhe would be diſparaged, the 
ward being within the age of fourteen, and ſo not able to 
conſent, then, upon the complaint of the friends, the lord 
was to loſe the wardſhip till the heir came of age; and the 
profit thereof was to be converted to the uſe of the heir, 
under the direction of her friends. But if the heir was 
jourtcen years old and above, ſo as to be by law of capacity 
to conſent to the marriage, then no penalty was to enſue *, 
Again, if an heir, of whatever age, would not conſent to 
marry at the requeſt of his lord, he was not to be compelled ; 
but when he came of age, and before he received his land, 
he was to pay his lord as much as any would have given 
for the marriage ; and that, whether he would marry or not : 
for as the marriage of an heir within age was a Jawful 
profit to the lord, he was not to be wholly deprived of it, 
but was to be recompenſed in one way or other“. 

Sou further proyiſion was made reſpecting dower. It 


was provided by Magna Charta, that widows ſhould give 


nothing for their dower : in order ſtill further to ſecure to 
them a ready aſſignment of dower, it was now ordained, 
that perſons convicted of deforcing viidows of their dower, 
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Of commons. 


HISTORY OF THE 


CHAP. V. ſhould pay in damages the value of the 8 from tho 


tu — f 1 
er Il. death of the huſband up to tn time of giving judgment 


for recovery thereof; and they were moreover to be 1% mi. 
ſericordid to the king ©. Becauſe it had been doubted, 
whether, as a widow received her dower in the Condition 
it was when her huſband died, ſhe ſhould not leave it in like 


manner to the reverſioner in the condition it was at her 


death; to remove this doubt, it was ordained, 1 in favour of 
3 that they might þequeath the crop upon their lands 
held in-dowcr, as well as that upon their other lands d. 
 Usvuny, which we have before { cen © was treated with 
little lenity by our old law, was now put under a particular 
reſtraint, It was provided, that uſury ſhould not run 
againſt anyperſon within age, from the death of his anceſtor, 
whoſe heir he was, until he arrived at his ſull age: a provi- 
ſion which was dictated, no doubt, by the conſideration that 
the profits of the infant's lands went to his guardian during 
the wardſhip, and that he was thereby diſabled from pay- 
ing the annual intereſt, This new regulation was to be 
without any prejudice to the principal and the intereſt 
which had accrued in the life-time of the anceſtor f. 

A PROVISION made about commons of paſture was of 
creat importance to lords of manors. When a lord, hav- 
ing great extent of waſte ground within his manor, inſeoffcd 
any one of parcels of arable land, it was uſual for the feoffee 
to have common in ſuch waſtes, as incident to his feoft- 
ment: and this was upon very good rcaſons: for as the 
feoffce could not plough and manure his ground without 
beaſts, and ep could not be ſuſtained without paſture 
the tenant uſed to have this allowance of common for his | 
beaſts of the plough as appendant to his tenancy; and fron 
thence aroſe common appendant. Right of common, 
therefore, was founded upon the general intereſt of agri- 
culture, and the particular one of the lord, whoſe land was 
thereby cult; wated and improved. We have ſcen s, that a 


; F Ch. KG « Ch, Zo | 8 a N. pa. 86. 5 ci 5 | e Ant. p.149. 
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remedy by aff ſe had been deviſed to maintain tenants in CHA p. v. 
ofefton of this right: but, it ſeems, this remedy had been . 
nuſhed too far, and ben to encroach upon the demeſne 

and original right of the lord; who, having ſuffered his 

tenants to range at large over his waſtes for which he had 

not vet „ any abs; could hardly appropriate any part 

thereof without the imputation of encroachment on his 

tenants, and being liable to an aſſiſe of diſſeiſin of common 

of paſture. To prevent ſuch uſurpations upon the lord, 

and adjuſt the reaſonable claims both of lord and tenant, 

the following regulati ion was made: that when ſuch feof- 

ſces brought an aſſiſe of novel diſſeiſin for the common 

of paſture, and it was therein recognized before the juſtices, 

hat oy OY as much paſture as was ſufficient for their 

fecholds „ and that they had free ingreſs and egreſs from 

their freehold to their paiture z then the perſon aga ainſt 

whom the aſſiſe was brought ſhould go quit for all the 

lands, waſtes, woods, or "pathos, which he had converted 

to his own uſe. But {houid it be alledged that they had 


not. ſufficient paſture, nor f:uMcient ingreſs or egreſs, the 
ith thereof was to be enquired of by the aſſiſe; and if it 
was found as alledged, then they were to recover their 
lein by view of the jurors, and the ditieifor was to be 
amerced, as in other caſes 5, | 

Tas adminiſtration of juſtice was aided by a law con- 
cerning repeated diſſeiſins, or, as they were afterwards 
called, re- diſſeiſins. It was ordained, that when any per- 
ſon recovered ſeiſin of his freehold, before the juſtices in 
eyre, by aſſiſe of novel diſſeiſin, or by confeſſion of the 
diſleiſors, and ſeiſin had been delivered by the ſheriff; if the 
fame diſſeiſors again diſſeiſed the fame tenant of the ſame 
freehold, and were conyicted thercof, they ſhould forthwith 
be committed to priſon, till they were diſcharged by the 
king upon payment of a fine. The way of bringing ſuch 
contemners of the law to puniſhment is thus directed by 


F Ad tenementa ſua, IT 8 Chap. + 
1 4 | the 
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the 3 When complaint was maids at the king” 5 Court, 
the parties injured were to have the king's writ directed to 
the ſheriff, in which a relation was to be made de Gierfmd 


fact ſuper. li ſſeiſinam, of a diſſeiſin upon a diſſeiſin; and 
the ſheriff was to be thereby commanded, that he, taking 
with him the keepers of the pleas of the crown k, and 
other lawful knights, ſhould go to the place in queſticn, 


and there, in their preſence, by: the firſt jurors and other 
neighbours and lawful men, make diligent inquiſition of 


the matter: and if the party was convicted, he was to be 
dealt with as before mentioned ; if not, the plaintiff vas to 


be amerced. The ſheriff was not to entertain ſuch a plaint | 


without the king” 5 ſpecial command, namely, by writ. | 


What is here ſaid of lands recovered in aſſiſe of novel Git- 


ſeiſin, extended to thoſe recovered by oſſiſe of morta 


ceſtor, or in any proceeding per juratam]. 
AN alteration was made in the limitation of time for 


bringing certain writs. In a writ of right, as the law had 


been for ſome years, a deſcent might be conv eyed 4 a tempare 
Henrici regis ſenioris; but it was now ordained, that there 


ſhould be no mention of ſo diſtant a time, but only d fen. 


pore Henrici regis avi noltri. Writs of mortaunceſtar, 


de nativis, and de ingr effi, (a writ which had lately ſprung 


up, and of which more will be ſaid hereafter) were not to 
exceed ultimum reditum domini regis Johannis patris noſlri 


in Angliam, king John's laſt return from Ireland into Eng- 


land ; nor writs of novel di fleiſin, prima tr 7 tationen 
domini regis Henrici, 15 nunc ft, in Ve * oniam k. 


k Vid. ant. where theſe are 1 cony for the firſt time like cthye year 
poſed to be the coroncrs of the county. of his reign ; ſo that there were a- 


„„ : bout fifteen vears between that and 

* Ch. 8. the ſtatute of Merton, | 2 Inſt. 94, 

Henry 1. began his reign A. D. 95.] Writs of mortaunceſtor before 
1100. Henry II. A. 1154. this act were poſt primam coronaticnem 


King John went to Ireland i in the Henrici II. which was 2oth October, 
rath year of his reign, and returned 11 54. Thoſe of novel diſſeiſin were 


the ſame year; between that and the poſt ultiman transfretationem Regis 1 
2001 Henry III. were about 25 Normanniam, which was in 1184, the 
years, Henry III. went into Gaf= 3oth "wr of us reigu. Vid, ant. 189. 
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to tue court of his Jord, might freely make his attorney to 
do ſuit for him 9. This permiſſion did not enable him to 
Hh the fame at the leet, or tourn, becauſe he could not be 
within two leets, or two tourns p. 

IT is recorded in the ſtatute of Merton, that the que- f per 
tion about the legitimacy of children born before wed- battardy. 
lock was {till agitated between the clergy and common 
lavyers ; the former maintaining their legitimacy, accord- 
ing to the conſtitution of pope Alexander; the latter al- 
kedring this to be contrary to the common law ; as hath 


it, BrroRkE another chapter of this ſtatute is mentioned, it CHA P. V. 

10 may be convenient to recollect, that there were two kinds EN III 

„b fits; ſuit real, as it was afterwards called, and ſuit 

nd {rvice. Suit real was, 1n reſpect of reſidence, due to a 

nz | leet, or tourn ; ſuit ſervice was, by reaſon of tenure of 

nd and, due to the county, hundred, wapentake, or manor 

n. whercunto a court baron was incident. Every one wha 

er held by ſuit ſery1cc, was required to appear in perſon, becauſe 

of the ſaitors were judges in thoſe courts; and if he did not, 

be he would be amerced; which was a heavy gricvance; for 

(9 it mizht happen that he had lands within divers of tho{: 

nt fieniorics, and the courts might all be kept in one day; 

it. WM ticrefore, as he could attend perſonally only at one place, i 

vas provided by this act, that every freeman who owed i 

1- ſuit to the county, trithing ®, hundred, wapentake n, or | 
| 
| 
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been mentioned before 3. "The biſhops now urged in 
council, that when the king's writ of baſtardy was directed 
to ther, to enquire whether a perſon born before wedlock 
3 entitled to the inheritance, they neither could nor 
would give any anſwer thereto, becauſe the queſtion wa 

Put in a ſpecial way, and not in the form required by the 
church, which was general, whether baſtard or not; and 
therefore, to make an end of the controverſy, and the diffi- 


5 A diſtri containing three hun- 0 Ch. ro. 
Weds. | | P. 2 Inſt. 99. 
- Another name for a hundred. 2 Vid. ant. . 18 


culty 
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CHAP. V. culty at once, they prayed the nobles to conſent that al | 
III. ſuch as were born before matrimony ſhould, conliftently | 
with the law of the church, be deemed legitimate, and be 

intitled to ſucceed to the inheritance, equally with thoſe | 

born within wedlock ”. But the ſtatute ſays, omnes comite; | 

cet barones una voce reſponderunt, quod nolunt leges Anglie 
mutari, que bucufque ufitate ſunt, et approbatee*. This 

point of difference between the canon law and the lay 


115 


of che land did not reſt here. In the ſame year, a ſolemn 
agreement was made between the king, biſhops, and 
barons in council aſſæmbled, and by this the practice was 
ſettled, as will be ſhewn when we come to ſpeak more 
particularly on the ſubject of baſtardy. The nobles, who | 
reſiſted the inclination of the eccleſiaſtics with ſuch firm- 
neſs, had no ſcruple to propoſe an innovation which had no 
object but to accommodate theſe potent landholders, at 
the expence of the hberty of the ſubject; but in this they | 
were oppoſed by the king, who refuſed his conſent: the 
1 pPropoſal was, that they might impriſon in a priſon of their 
__ own all perſons that were found treſpaſſing in their parks 
and vivaries t. | 
Ix the next year, there follows in the Satuns-book a 
public inſtrument which is intitled, the ſtatute de Amo 
Giſjextilt, 21 Hen. III.; but which is, in truth, nothing 
more than a ſort of a writ, or direction, to the juſtices of 
tae bench, inſtructing them how the extraordinary day 
ES in the leap- year was to be reckoned, in caſes where perſons 
2 day to appear at the diſtance of a year, as on the 
15 win de mala Jec2i, and the like. It was thereby directed 
that the additional day ſhould, together with that which 


' _ * This piece of canonical juriſ- fined to the nk of ſuch women, 
prodence is actually adopted in the whom the father, at that period, 
aw of Scotland. They confider the might have married. Erſk. Prin. b. i. 
labſequent marriage as having been tit. 7. 37. 
eitered into when the child was * Ch. 9. 
begotten; and therefore it is con- © Ch. 11. 


went 
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all | wont before, he reckoned only as one, and fo of courſe 
vithin the preceding rear. 

AFTER this, there are no ſtatutes (except the confirma- 
ton of the charters 38 Hen. III. which has been men- 
loned already) till the fifty-firſt year of this king. Dur- 
ins this interval of thirty years, great progreſs was mad 
wards bringing the law to that ſtate of conſiſtency and 
karning to which it arrived in this reign; there is alſo the 
trongeſt proof * that the treatiſe of Bracton was written 
within this ſpace of time; and that the account of the 
law given by that author, docs not include the alterations 
made therein by the ſtatutes patied in the 51ſt and 52d 
years of this king. It ſeems therefore the moſt na- 
wral order, to poſtpone the conſideration of thoſe ſtatutes 
til we have taken a view of the previous ſtate of the law ; 
from whence we may proceed to the alterations mage there- 
2 by thoſe ſtatutes. 

Tn1s view of the law, as it ſtood towands the end of 


the preſent reign, will include in it not only a fuller account 


Glanville, but likewiſe the numerous additions, variations, 
ind improvements that had been made ſince his time. 
This will be extracted, as we. promiſed, from that great 


Bracton, from which ſuch parts will be ſelected as are 
thought beſt ſuited to the deſign of this Hiſtory of our ju- 
dicial polity. As the plan we here propoſe will lead us 
to reconſider all or moſt of the tepics which were exa- 
mined in the reign of Henry II. it will be very difficult to 
avoid the appearance of repetition. This will be guarded 
againſt as much as poſſible ; and we truſt that the reader 
will be ſatisfied that no ſubject is brought before him a ſe- 
cond time, but where the nature of the enquiry and the 
progreſs of the Hiſtory made it abſolutely neceſſary. 


2 Vide poſt, 


of what has been before delivered from the authority of 


ornament of our antient juriſprudence, the treatite of 
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zons. 


HISTORY OF THE 


We Niall begin our ſhort. view of the law in this reigu 


with ſome obſervations on the rights of perſons. The 


ranks of freemen are ſtated by Bracton to be theſe ; dukes, 


carls, barons, magnates, or vavaſors, knights, 100 thoſe 


who were plain freemen. Vavaſors, he ſays, were perſous 


magne dignitatis, and were fo called tanquam vas fortitum 
d VALETUDINEM *, The condition of er, or villaui, as 

they were commonly called, is more particularly deſcribed 
by this author than by Glanville, and the nature of that 


| ſtate may be tolerably well collected from his account of it, 


The ſervus, though he was generally conſidered as in gu- 
teſtate domini, and not ſui juris; yet, as to life and limb, 


he was intitled to the protection of the law. The lord 


might take from his villain every thing he had, even his 
principal piece of property, which was uſually his wayna- 


geen, or implements of huſbandry; the rule being, that 
quicgind per feruum acquiritur, id domino acquiritur?, Theſe 


fervi did not eſcape from their condition by going off the 


land of the lord, if they continued in the habit of return- 


ing; and ſometimes they uſed to be permitted to abſent 
themſelves for a length 1 time from the lord's lands, and 


employ themſelves in trade, upon paying to the lord a fine 


called cherrapirem, or chiefage, as an acknowledgement of 
their ſubjeclion and villenage. But if they left the lords 
land without returning regularly, or ceaſed to pay their 
enNcUATININ, they were then conſidered as fugitives 3 : and 


when they were once become fugitive, they were to be 


purſued and demanded by the lord, both within liberties 


and without; for which purpoſe the aid of the king's offi- 


cers might be had : and after ſuch claim had been made, 
the ſerdus, though he was not taken till after a year had 
elapſed, might be detained ; but if no ſuch claim had been 
made, then, at the end of a year, the ſervus would be 


privileged, and conſidered as free. So ſtrictly was claim 


Black. 5. b. 166. > Ibid. 6. b. 
| „ required 
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required to be made, that if the lord, after the lapſe of 
three or four days only, without making any claim, had 
ken him any where extra villenagiuit a, e tue limits 
of his villenage, he would have been liable to an action 
{ the impriſonment. : 

i ſcems, that villains in the king's dcinefiics were af dif- 
went kinds. There were thoſe 8. had been ſuch before 
he Conqueſt, and who, in conſequence of the polity then 
efabliſhed, were permitted to hold their land in villenage , 
by villain and uncertain ſervices, 2nd who were to do 
crery thing which their lords commanded them. But in 
the diforder of that revolution, many freemen were diſ- 
poſſeſſed of their lands by the lords to whom they were 
lotted, and were afterwards permitted to hold them 
in _vilenage, with the burthen of doing ſome villain 
fees, which however were certain and ſpecified. Theſe 
perſons were, according to Bracton, ſometimes called glebe 
3 becauſe, ſo long as they did the appointed ſer- 

es, they had the privilege net to be removed from the 


Hh and were indeed freemen : for though they did vil- 


in lervices, yet it was not in their own perſona] right, 
but on account of their tenement, which was held in vil- 


enaze, though, favs Bracton, a ſort of privileged ville- 


ace. „here was,” lays the ſame authority, © another 
* holding in the king's demeſne manors, which was by 
the fame villain cuſtoms and ſervices as the former, 
* and yet was not villenage; nor were the tenants ſervi; 
* nor did they derive their title from the Conqueſt, as 
* the former did, but by covenant with their lords; ſo 
* that ſome of them had charters, and ſome not; and 
t theſe, if ejected, might recover ſeiſin by aflife, which 
none of the former could. Beſides theſe, there were 
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Gallo tenures by ſoccage, and knight's ſervice, in the 


xtra willenaginn that is, © out d Vide ante, p. 29. 
keel bis ſtate of villenage,” or be- © Braft. 7. 2 
foal the lord's villain-territory. | . | 
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Of villenage. 


There were other acts of the lord wnich were conſtruc 
to amount to a declaration of a villain's liberty, * 


ſervitude. Thus, if a lord was to receive homage of his 
villain, or ſhould, without any expreſs manumiffion, ln 


 fidered as an intimation that the donce ſhould become 1 


would not make a villain tree, en it Was | Preceded ly 


 foccage. In the former, the ſervice was uncertain and in- 
ſion, did not know in the evening what was to be done in 


manded him: in the latter, the ſervice was certain; and 


could ; and if they did, it might be recovered at law 


transfer of his eſtate, was this: he was firſt to make 1 
ſurrender of it to the lord, or, if he was not preſent him- 


<« King's demeſnes.“ "Theſe latter, ſays Bracton, were #4 

novo ſeoffaments and poft Conqueſtum ; by which he ſeems 

to intimate his opinion as to the origin of the two prin 

cipal tenures, thoſe in ſoccage, and by Knight- ſervice“ 
A VILLAIN. might alfo become free by manumiſſion; 
3 2 fol , : d-exni TH S ont 1 

which was a folenm and exprels act of declaring him fed 


they put him into a condition incompatib! e with a ſtate 


land to his villain, habendum ef tenendum libert to hes] and 
his heirs, though no homage was done, ſuch gift was con- 


freeman. Ncvertheleſe, if a gift was made to hold 5 
liberum ſer Vitinm, it was other wiſe; there being, Accor. 
ing to Bracton, a difference between holding Iiberè and por 
liberum ſervitiving; for as a tenure in villenice woll 
not make a freeman a villain, ſo a holding by hos ſervice 


homage ©. 
BRACTON "OW of two orders of villains: namely, thoſe 
who held in pure villenage, and thoſe who held in villa 


determinate ; ſo that the villain, according to his expreſ— 
the morning, but was to do every thing that was com- 


yet the holding was not [{*derum tenementum, or frechold. 


Neither of theſe could alien their lands, as freehoiders 
| ” 


but the way in which a villain fockman was to make a 


„„ --* * Ibid. 24, b. f Thid, 26. 
| ſei, 
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I to his ſteward s, and from his hands the conveyance C H A P. V. 
vas to be made to the purchaſer; and this was conſidered — —— 
i the gift of the lord, in whom, and not in the villain | 
man, the freehold reſided b. Bracton does not ſay 
whether thoſe who held in pure villenage had even the 
power of transferring their lands in this limited way ; and 
ſhould ſeem, they had not yet obtained ſuch privilege. 
WE are enabled to ſpeak more particularly of tenures of free ſervices, 
than we did in the reign of Henry II.; they had now be- 
come more defined, were better underſtood, and treated 
vith much more refinement. Tenure depended on the 
{vices reſerved at the time of the fęoffment; and there- 
fore, to underſtand the nature and variety of tenures, it 
will be neceſlary to conſider more particularly the clauſe 
of reddendum, by which the ſervices were reſerved in deeds 
of feoffment. When a donation was made by a private 
perſon, it was uſual to expreſs in the deed, with ſome pre- 
dilon, whatſoever was to be rendered to the donor in 
ee conpenſation for the thing given. Thus a gift was made 
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ſometimes pro homagio et ſervitig, for homage and ſer- 
vice ; ſometimes for ſervice only, without homage. If it 
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was intended to create a knight's fee, the proper reſins 
on would be pro hemaguo et ſervitio; but in the creation 
of a ſoccage-tenure, it would not be fo proper; as tealty 
only, and not homage, was due for ſoccage-land : and in- 
deed ſhould homage have really been done, yet this would 
not entitle the chief lord to wardſhip and marriage; for 
ward and marriage did not fo properly tollow the homage, 
s the ſervice, which in fact, and which alone, made a 
tenure, either military or ſoccage. Thus 1t often happened 
that homage was not required even in military tenures ; as 
where one made a gift to his eldeſt fon and heir, or a bro- 
ther to a younger brother, ſuch gifts were uſually made 
#::hout reſerving homage, left the donor thould be ex- 


3 Servients, L Pract. 26. | 
cluced 
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CHAP. V. cluded from ſucceeding to the be e by the rule, ne al 
Cons poteft cfſe dominus et hæres. For the ſame reaſon, gifts, 
wien made to a younger fon, uſed to be, pro vie tan- 
tm, tenendam de me totd vita med fibi et heredibus fuis, et 
ft mortem meam de capitalibus domints pro ſerpitis guad 
ad illam terram ber tinet. When the ſervice was reſerved 
in this way, the elder ſon might be. heir to the younger, 
becauſe there was no homage to conſtitute a deminium. if 
the gift had been fenendam +: capitalibus eaminis, it would 
have excluded him from the wardſhip, alſo. In like man- 
ner, if a gift was made by the father to the eldeſt fon, 
whether it was pro ſervitio or | ro homage, if it was to hold 
of the chief lord of the fee, and he died in the life of the 
father, the younger brother would ſucceed, and the father, 
be excluded from the wardſhip; if he was a minor, the 
ward and marriage would belong to the chicf lord, and if 
of full age, the relief likewiſe i. 

Tux reſervation was ſometimes reddends ſo ch her an- 
num at certain times, or faciends ſuch and ſuch ſervices ani 
cuſtoms, pro omni ſervitio, conſuetudine ſeculari, exattinc, 
et dend ud; by which all ſecular demands that belonged 
to the lord in right of the tenement were remitted, 
It muſt be obſerved of ſervices and cuſtoms, that ſome be- 
longed to the lord of the fec, and ſome to the king, cor- 

reſponding with the diſtinction beforementioned between 
ſuit /erwice and ſuit real k. Of the latter kind, ſays Bracton, 
were /cfi& ad juſlitiam faciendam, as in writs of right; ad 
pacem, to fit in judgment on a thief; and pro aforciameni 
casi. To the donor of the land belonged ſuch ſervices 
as were due in recompence of the thing given, as rents, | 
whether in gold or ſilver, in monies numbered; as if it ran 

Ip reddendo inde per annum decem ae, argenteos ; or whether | 

El it conſiſted in fruits and profits of the ground, end inde 

| per annum decem cores tritic!, four quarters of barley, four 


| barrcs 
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El barrels of oil, or the like. e the Nb was 
made optionally; as, reddends inde per annum ſo many 
an- eilt ſpurs, 97 ſixpence, or a pound of pepper, or cumin, or 
, i v, o7 a certain number of gloves ; in which caſes it 
d vas at the option of the tenant which of them he would 
ved pay. Some ſervices were to be performed to the lord of 
er, Wh: fee, and conſiſted in doing ſome act at certain ſeaſons : 
: 1f unless ſuch ſervices were ſpecified, they would not be de- 
uld mandable; as where it was ſaid, et faciendo inde ſectam ad 


in- WWM:c1riam domiui ſur, et hæredum ſuorum, de quindend in 


on, den, &c. or, faciendo inde ſo many ploughings or 
old reaping's, and the like; ail which belonged to the lord of 
tn: Nite fee, and were due out of and in right of his farms 
ner Nad tenements, and therefore were not perſonal, but teudal 
ne Wi predial ſervices. 

A PERSON might infeoff another to hold by ſerjeanty, 
which was of different kinds: ſome ſuch ſervices belonged 
to the lord who infeoffed ; ſome to the king. Thus, for 
inſtance, when a perſon was to: hold by the ſervice of riding 
with his lord en, or of holding the lord's pleas, or ſerving 
is writs within a certain diſtrict, or feeding his dogs or 
ounds, keeping his birds, finding him in bows ad ar- 


Joe | . : s 0 . 
ons, or carrying them, and innumerable like ſervices , 
Ir al 5 : 5 
_ ll theſe were called ſerjeanties. Services being divided into 
| uch as were called forinfic and ſuch as were denominated 
on, 
„e, all the abovementioned they conſidered in a parti- 
„er manner as intrinſi c, becauſe they were of neceſſity to be 
1 preſſed in the charter; and they were likewile reſętved to 
5 ic lord of the fee, and had not any reference to the king's 
"I 
in my or the Allo of the realm : in ſuch tenure no wad 
er marriage accrued to the lord, any more than in ſoccage. 
„ WH were utually called petit ſerjeanty, to ditinguiſh 
ren in from ſuch as related J the king _ A Ng oats of 
' Bradt. 3 5. | n Which tenants, fays a 
| were uſually called Red Knights, 
1 | | 
Vor. I. = Wo this 


13 
CHAP. V. 
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Wr III. 


Of ſerjeanty. 
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| mis! latter blind was", when a perſon was infeoffed by the ſe. 
vice of finding one or more men to go with the King upon 
any military expedition with ſome kind of accoutren: ent; 
And from ſuch a ſerjcanty, whether held of the king or 4 
Private perfon, there were due to the chief lord the ward 


and marr age of the heir e. 


Ir was before ſaid, that the above ſervices Which were 
foccified i in the deed were called intrinfic. 
its oppoſite were not wholly confined to expreſs, that ſer. 
vices were, or were not in the charter; for ſome other fer. 
vices, though expreſly named in the charter of tcefiment, 
were termed formic, becauſe they belonged to the king, and 
Theſe were performed vine 
the tenant appearing in perſon, for he might ſatisfy the 


not to the chief lord. 


— 44 


king, ſome way or other, for the ſervice: they were due x 
accident or nceethty made them requiſite, and were called 
They were not only termed generally 
ferinfic, as they belonged fo the king, but had various 
other names of a more ende import. 
times called ſeutaginm, ſometimes ſorvitium domini regis; 
the meaning of which was this : 
becauſe the ſervice was done is abroad, that is, extra 
fervitium due to the chief lord; ſcutagium, becauſe it re- 
lated ad ſcutilm, and the military ſervice 
becauſe it belonged to the king, 


by various names. 


feolfment by Sw of theſe 


» It might de expected that Brac- 
ton ſhould call this latter magna 
ferjeantia, to diflinguiſh it from 
the other kind ; but he does not, In 
another part of his book we are told. 


by this author, that ſerjeanty was di- 


vided into magna and parva, with 
reſpect to its value, and as it ſhould 
ſeem not with any diſtinction be- 
tu een a ſervice performed to the 
King, and to a common perſon. This 

value appears not to have been very 
ow ately defined, He favs, that, 


Jjeanty if valued at 100 ſhillings; an 
thoſe, ſays he, might be called pl 


OF TH E 


This term and 


They were ſome- 


they were called 2 inf. 


ervitium reg. 


and not to the lord; and: 


latter appellations was con: 
according to ſome, it was a great ſe 


ſer j canty that were worth half à mar 
(87. b.) Whatever difference of of! 
nion there was about the names, the 
ſeems to have been none about 
conſequence of the reſpective | 
vices, namely, in what caſes wat 
and marriage was demandable Þy' 
lord, and in what not. 


„ Bract. 2 5. 6. 


ſideret 
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ſiered as the ſame thing : yet if a ciner gave land 
ficleado iudle forinſecum ſervitium, &c. the ſervice, or the 
ſubſtitute for ſervice, was to be expreſſed; as by the ſer- 
vice of one Knight's fee, or more; by the urn of a hun- 
cred ſhillings ; ; and the like P. 

THERE were other cuſtoms and dues wiich-1 were nej- 


IC ſera 
upon 
nent; 
"Or 4 

ward 


wer ther intrinſie nor forinſic, but were rather, ſays Bracton, 
n c nitants of ſervices regal or military, and of homage. 
t fer- Theſe were relief, marriage, and wardſhip, which need 
r fer- bst be expreſſed in the charter; becauſe if homage and 
nent regal ſervice preceded, it followed that theſe belonged to 
and the chief lord, whether it was a knight's ſervice, or a ſer- 


thout 
y the 
ue 25 


jeanty-relating to the army. There were other cuſtoms 
and dues which, Bracton ſays, were not called ſervices, 
nor the concomitants of ſervices; as reaſonable aid to make 
the eldeſt ſon a knight, or marrying his eldeſt daughter; 
which aids were de gratid, and not de jure i, and were in 
conſideration of the lord's neceſſities; for they were only 


alled 
rally 


rlous 


mee be demanded of his freemen in caſes of neceſſity. 
% | cle aids, too, were conſidered as perſonal, and not pre- 
1d; for they reſpected the perſon, and not the fee, as 


xr 
t e- 
"20s 
nd 


Con: 


may be collected from the terms of the king's writ which 
uſed to iſſue to the ſheriff, commanding him, guid juſte 
et ſine dilatione habere faciat tali rationabile auxilium de 
nalittbus liberè tenentibus ſuis in ballivd ſud, Sc. As 
thcſe aids were not to be levied at the pleaſure of the lord, 
reſpet was to be had, in aſſeſſing them, to the circum- 
lances both of the tenant and lord, ſo as the lord might: be 
feliered without oppreſſing the tenant; or, as Bracton ſays, 
quid auxilium accipientt cederet ad commodum, et danti ad 
lanorem r. 

A MAN might be infeoffed by divers kinds of ſervices ; as, 


at ſer 
6-2 at 
d fell 
nar 
f opt 
the 
ud 
> it 
wal 
vi en demanded for particular — as before- men- 


r Brat, 36. b. | 1 Vid. ant. 127. +; 1 Bract. 36. b. 
32 tioned, 


eret 


by the ſervice of one penny, and rendering ſcutage (that is, 
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CHAP. V. tioned), and by one or more of the ſerjeanties al abore 
T if. noticed. If the render was to be only in money, without 
any ſcutage, or ſerjeanty ; or if two ſervices were required 
optionally, as to give ſome certain thing pro omni fer- 1 

Ditio, or a certain ſum of money; N a holding was 

Called faceage : but though it was only for the payment of 

one farthing, if ee and regal ſervice were added 

thereto, or f any ee Was ar. it was conſidered 

as knight-jervice*®, The creation of all theſe tenures de- 

_ pended on the pleaſure of the feoffor; for whatever mięlt 

be the ſervice he was bound to perform towards His feoffor, 

he might exact either more or leſs, upon making a fer. 

ment to another. Thus a tenant by knight's ſervice might 

inſcof another in ſoccage, or make a grant in villenage. 

Again, he might require knight's ſervice, though he held 

only i in ſoccage ©: and in ſuch caſe, as well as in others, 

the tenant was protected againſt the chief lord by the war- 

ranty of the meſne, who ſtood between them. 

Tx different kinds of tenure appear, from the above 

enquiry, to be theſe : ſome were by military ſervice, ſince 
called knight's ſervice, others by ſerjeanty; for which ho- 

mage was to be done to the chief lord, becauſe of the fo- 

rinitc and regal ſervice, and of that which related ad ſcu- 

tum, and the military calls for the defence of the country. 

Another was a holding i foccagis libero, in free foccage, 

where the ſervice to the chief lord conſiſted in money, 

and nothing was due ad ſcutum et ſervitium revis : this 

was called ſoccage from ſoccus, a plough ; becauſe the te- 

nants thereof were deputed, as it ſhould ſeem, merely to be 

| ; cultivators of the ground. In this tenure the ward and 
| | marriage belonged to the neareſt relations; and though 
| lomare ſhould de fas be done for ſuch land, as it fome- 
I! times was, the chief lord was not on that account intitled 
to the ward and marriage, as thoſe caſualties did not always, 


5 Brakt. 37. b. | | bi. 
| DIES . . though 
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| tho a they uſually did, follow homage: There was ano- CHAP. V. 
ther kind of ſoccage, called villain ſoccage, where homage N i. 
was never done, but only the oath of fealty was taken; 
the lord being intereſted to ſee that his villain did not, by 
any ſurprize, become his homager ", | 

W E are next to conſider the circumſtances of tenure, Homage ant 
the principal of which were homage, fealty, and relief. . 
Much ſtreſs was laid on homage, to which was aſcribed 
greater efficacy than to any other part of this ſyſtem, as it 
pas the tie of feudal connection between lord and tenant. 
Homage is therefore defined by Bracton, to be that legal 
bond by which a Jord js held and bound to warrant, defend, 
and quiet his tenant in his ſeiſin againſt all mankind, for a 
ſervice performed by him, as expreſſed in the deed of gift ; 

:nd, on the other hand, that obligation by which a te- 

nant was equally bound to preſerve his faith towards his 
lord, and to do his proper ſervice ; which connection, as 
has been before ſhewn, is thus expreſſed by Glanville ; 
tantum debet dominus tenenti, N Fenens domi no, Pre- 
ter folam reveremtiam . 

HoMAGE was to be done at the time of the gift being 
made, either before or after ſeiſin: if ſeiſin was not 
delivered, the homage, ſays Bractoy, had no effect -. 
Homage vas to be done ſeveral times by the ſame tenant 
de fame lord, if for different freeholds. It was due for 
all lands, tenements, and rents; and for every thing elſe 
which was held by any of the tenures before-mentioned . 
te- Homage was not due for a tenement that was held only for 
be WR? ter, (which included an eftate for term of life) but 
nd %% only. The perſon who was to do homage, ſays 
oh practon, was to ſeek his lord wherever he could be found; 
ic. be was to approach him with reverence, and put both his 
ed bands between thoſe of his lord: by which was meant to 
5 be Wilen on the part of the ns protections defence, 
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words: Devenio homo veſter de tenemento quod de wihis 


 membris et terrens honore, contra omnes gentes, lud fas 


| mentioned by Glanville, and is as follows: Hoc audi, 
domine N. quod FIDEM vobig por tabo de vitd & 'membris 


thereto ſaid, Devenio vier HOMO, that 1 is, he became 1 
public place, where every body had acceſs ; as in the 


witneſſes of the tenant being bound to him. Again, it 


ſeiſed; what was the kind and ſize of the freehold ; wbe⸗ 
ther he held it in demeſne; or in fervice; or what part 


either the lord or the tenant being deceived. The effed 
of homage was ſuch, that this caution ſeemed highly ne- 


HISTORY OF THE 


and warranty ; ; on the part of the tenant, reverence and 
ſubjection; ; and he was to pronounce in that poſture theſe 


tener, et tenere debeo, et fidem vobis portabo de with « 


debita domino regi, et heredibus ſuis; which agrees in 
ſubſtance with the form in Glanville's time *. After this he 
was to take his oath of fealty, the form of which 1s not 


corpore et catallis, et terrens honore: fic me Deus alu, 
et hæc ſancta Dei evangelia. The difference between 
homage and fealty was this; that in the oath of fealty, 
which was the lefler obligation, the tenant engaged to 
bear his faith to his lord; in the other, he in addition 


hamagcr. 
 Homace was not to be done in W but in ſome 


county or hundred court, or in the court of the lord, in 
the preſence of many perſons, that the lord might have 


was requiſite that a diligent examination ſhould be made at 
the time, whether the perſon doing homage was intiticd to 
the land ; as whether he was right heir to the perſon lat 


thereof in one or the other ?; all which was to prevent 


ceſſary; for when a perſon had done homage to one who 
turned out not to be his true lord, yet he could not recede 
from the obligation of homage, wichout the judgment of 
{ome court, ſo long as he held the land for which he did it 


Vid. in. 1234 = BraRt, 80. 
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THERE were many ways in which the homage was diſ- CHAP. V. 
ſolred: as, if either lord or tenant did any thing to the n 
diſneriſon of the other; in the former caſe, the lord was 
to loſe his dominizum ; in the latter, the tenant was to loſe 
his tenement, Again, ſhould the lord die without heirs, 
the homage on his part. was gone, but it revived in the 
perſon of the next ſuperior lord, and {till continued in the 
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4 perſon of the tenant : the ſame, if the lord committed fe- [ * 
) { 11 
wal lony. In theſe caſes, the ſuperior lord could not waive the | Wi | 
375 homage which was to commence between him and the in- 1 
l ferior genant ; for the tenant would then be deprived of his | | is 
WU, | | | | | [11110 
| warranty. Beſides, it might happen that by the feoftment 1 
Veen f 6 | 8 | 1 105 f 
, the tenant was bound only to the ſervice of a penny, while 1 
aity | E 5 Hi, NE, 6 HR 
f the ſuperior lord was bound by the feoffment he had made JOUR 
1 to 3 N 1 5 
100 to the meſne lord, to the warranty of a hundred librates of 1 | 1 
2 | . 1 
his land; and there is no doubt, but, in ſuch caſe, a lord "TEE 
ö 1 i 5 OLE 
would gladly renounce his claim of homage, it the law 406 
2 would permit him. Nor would it avail the lord to fay, 
the tat the tenant was not infeoffed by him, and that he 
i claimed nothing in the homage; for as there might be ſe- 
4 veral ſuperior lords, ſo there might be ſeveral tenants one 
4 below another; and the chief lord of all held the loweſt 
3 tenant bound to him by the ties of homage, becauſe he 
is was within his fee, though per medium; and when that 


laik medius, or meſne lord was taken away for any cauſe what- 
ſoever, the connection between the chief lord of all and 
the inferior tenant became immediate; ſo that, one way 
or other, the inferior tenant was within the homage of 
the ſuperior lord a. To illuſtrate this by an inſtance: if 
3 A. and 4. infeofts B. and B. infeoffs C. and ſo 

; then every tenant, from the firſt to the laſt, would 
A, my tenants, and 1 their lord ; the only difference being, 
that the firſt would be immediate tenant, the others fa 
ger medium, _ 


2 Pract. 80. b. 
4 WE 
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We have been ſhewing how the ebligation of homage 


r Ti, might ceaſe in the perſon of the lord, and remain in the 


| perſon of the tenant. In like manner might the homage 
ceaſe in the perſon of the tenant and continue in that of 

the lord: as where the tenant parted with the whole inke. 
ritance, and infeoffed another to hold of the chief lord, 


then the tenant was abſolved from the homage ; that j 19 
the homage was wholly extinguiſhed as to him, whether 
the lord conſented or not, and commenced in the perſon of 
the alienee, who now was bound to the lord; and ſhould 


the feoffee re- infeoff the feoffor to hold of the fame" 
chief lord, the homage of the tenant would thereby be 


revived. The homage would ceafe alſo when the tenant 
died without heirs, or committed any felony ; in which 
caſes the tenement eſcheated to the chief lord. The tie of 
homage and fealty was likewiſe diſſolved, when the tenant 


diſavowed the ſervices by which he held, or denied that 
he held of the lord at all; in which caſe the lord had two | 
remedies : he might either waive the forfeiture of the te⸗ 


nement, and proceed for the recovery of the ſervices; or 
avail himſelf of the tenant's default, and demand the te- 
nement by a writ of eſcheat, or d by a writ of right. 


Should the tenant do any atrocious injury to his lord, or 
fide with his enemy, by giving advice or aſſiſtance againſt 


his lord (except it was with the king, or, the ſuperior lord 
of all, to whom he had done allegiance), or do any thing 


to the diſheriſon of, or put violent hands on, his lord; 


all theſe were breaches of faith which diſſolved the homage 
on the part of the tenant. It muſt be obſer ved, that 
homage remained i in force between lord and tenz:1t as long 
as the heirs of both parties continued (which tenure was 
therefore, in after-times, called homage aunceſtrell) ; but 
vpon the failure of any of them, the homage ceaſed, and 
Fould be revived 1 in the perſons of others Oy * ſome new. 


5 b Brad? Nr. 
cauſe. 


ſtr 


if 
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cauſe. At tenant might * holding his tenement, and CHAP, V. 
{ dillolve the homage j he might, ſays Bracton, allo ſur- HENRY Tu, 
ender the tenement and homage to the lord propter capi- 
tales inimicitias, and fo diſſolye the homage, that he might 
be at fall liberty to proſecute an appeal againſt him. 

Ir ems, that, in general, the lord could not att, as 
they called it, or transfer to another the homage and' ſer- 
ices of his tenant againſt his conſent, particularly tlie 
homage ; for by ſo doing he might ſubject him to a perſon 
who was his declared and inveterate enemy. A flight en- 
mity, however, was not an objection, where the law al- 
wed, as it did in fome caſes, ſuch an attornment even 
zainlt the tenant's conſent. The moſt uſual wa ay of 

attorniirg the- homage was, on a fine in the king's court, 


— 
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where the homager was to be ſummoned to ſhew cauſe 


u : 
- S 6 l Ho 


wy the homage ſhould not be done to the other perſon ; 
and if he Ry ; not ſhew ſufficient reaſon to the contrary, 
it would be attorned without his concurrence ©. There 
were other inſtances, where homage might be attorned ; as 
when land was given in marriage; when land was ſold for 
redemption of the lord's perſon; in both which caſes it 
night be attorned, unleſs any particular reaſon could be 
ſhewn to the contrary. This reſtraint upon the attorn- 
ment of homage was founded on other reaſons beſides thoſe 
beforementioned; as homage was the bond by which the 
tenant claimed the warranty and excambium of his lord, 
It was right that the lord ſhould not have the power of 
transferring this obligation to another, who might be in- 
gent, and not able to anſwer the warranty. This re- 
ſtriction was wholly in favour of the tenant, for whoſe. 
benefit, indeed, homage ſeemed principally calculated; and 
If it was juſt that a lord ſhould not be at liberty to decline 
lie homage of the tenant, it was equally ſo that he ſhonld 
bt attorn it without his aſſent. 
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Ah; THOUGH the law impoſed this reftraint as 10 homage, | 


yet ſervice might be attorned i in all caſes without require] , 
ing the aſſent of the tenant ; and the perſon to whom it 10 
„as attorned might diſtrain for it, without the tenant being 95 
able to make any reſiſtance thereto 4. In ſuch caſes, wel b 
thought, that ſhould the diſtreſs be for the homage and 1 
fervice both, it ought to ceaſe as to the homage, though it T 
held good as to the ſervice; diſtreſs being incident u, 
iervice, and belonging of courſe to the perſon who was 
entitled to the ſervice. Vet a tenant was not to be oppreſled I 
by an attornment of ſervice, any more than by an attorn hc 
ment of homage; it was adviſeable therefore for thi in 
tenant, in order to ſecure himſelf from any unrcaſonabe 4; 
demands of his new lord, to get from him a charter 1, 
granting, that he would not demand more ſervices tha e 
were due, and charging himſelf with a warranty and a 
cambium, in the fame manner as the firſt lord was bound il e 
Le the lord refuſed to receive the homage, the tenant b 
had ſeveral remedies. In the firſt place, the ſervice, which 
the tenant was not bound to without homage, was loſt H 
the lord; and ſhould homage be forced upon the lord by n 
judgment of court, the arrears of ſervice were {till lost. N 
It the homage was refuſed publicly by the lord, the tenant 1 
might attorn himſelf to the next ſuperior lord; and if A 
refuſed, to the next; and ſo on to the king, who was t be 
chief lord of all; and if they all refuſed, the tenant v 
quit of all demands for ſervice. But ſhould any of the v 
accept it, the immediate lord, who had refuſed it, cou 0 
deve recover the homage or ſervice; though he would, o B 
account of his wilful refuſal, be ſtill bound to warranty de 
notwithſtanding the perſon to whom the tenant did homazUll to 
had the ſervice e. th 
WHEN a meſne lord had arenen the homage and feat þ; 


of his tenant, and received the ſervice, but had applied if 


5 Bract. 82. 5 Ibid. 82. b. 


EN G-E-1.5 H: LAW; 

o his own uſe without acquitting him from the demands 
of the ſuperior, and this was proved in the preſence of 
g00d and lawful men; he might, in future, without any 
breach of law, ſatisfy the chief lord with his own hands, 
by doing his ſervice to him; and yet the meſne lord would 
not, on that account, be W from his warranty '. 
The remedy a againſt the meſ ne lord, in ſuch caſes, was by 
2 writ de medio. 

Ar TER homage was 1 the next thing for the 
heir to do, was to pay the relief; ſo called, ſays Bracton, 
becauſe thereby the tenement and inheritance which was 
in the hands of the anceſtor, et que JACENS fuit per ejus 
deceſſurn, RELEVATUR in manus heredis. The ſums ta 
be given on thcſe occaſions were ſettled by Magna Charta*, 
except in tenure by ſerjeanty, which was ſtill left to the 
diſcretion of the lord 2. A relief was to be paid only in 
cales of ſucceſſion, and never upon a change of tenant 
by buying or ſelling, or any other ſort of purchaſe b. It 
was to be paid to the next immediate lord, and no other : 
it was to be paid only once, and not upon the change of 
the lord; for though homage might be done ſeveral times, 
rclief was to be paid only once i; fo that the doubts ex- 
preſſed by Glanville on this head no longer exiſted k. 
Another gift was to be made to a lord by the heir when 
he ſucceeded his anceſtor, Which was called a Her iat. 
This was, however, in nothing like a relief; for it was 
giren by all tenants, as well villain as free, and it rather 
came from the deceaſed than the heir: it was, ſays 
Bratton, when a man remembered his lord by the beſt 
i beaſt, or ſecond beſt beaſt he died poſſeſſed of, according 
bo the cuſtom of different places, and was rather de gratid 
han de jure; and, in fact, it related not at all to the in- 
heritance 1. 


f Brat. 84. © i re $4; bs, 


* Vid. ant. 235. k Vid, ant. 125. 
5 ; Bradt, 34. | BraRt. 86. 
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HAP. 


Of wardſliip ſometimes in the ſame words; we ſhall therefore touch 
and marriage. upon ſuch parts only as are ſtated ſomewhat differently, cr 
are diſcourſed upon more at large by Bracton. 

Tre age of female wards was contended by ſome to be 
at fifteen years complete, both in military and ſoccage te. 
nure; for, as to the former, they ſaid, that ſhe might har: 

a huſband who was equal to perform the military ſervicen; 
and therefore ſhe might, with propriety, be reckoned of 
ave betore ſhe was twenty-one years of age, But this 
opinion is combated by Bracton, who ſays, that the fame 


= — —— — Co — 


i}; 
iþ 
id | 
| 
1 


he therefore lays it down, that there is no diſtinction be- 
tween male and female wards, in the reſpective tenures; 

and that it was only in the latter that females, (as we have 
before ſhewn of males) were io be conſidered as of age at 
fifteen years ; at which time, ſays Bratton, a woman is 
able to manage her domeſtic concerns n; which is a ſimilar 


— — — OT DT —— 


Bracton, of the qualifications of an heir in burgage- 
tenure : and the latter author mentions fifteen as the proper 
ave for the infancy of a tenant in ſoccage to ceaſe, becauſe 
he was then able to attend to affairs of agriculture. 
Ic is laid down poſitively by Glanville, that if a perſon 
marricd his daughter and heireſs without the aſſent of his 
lord, he thould forfeit his inheritance ; and that a widow 
Who marricd 3 her lord's aſſent, ſhould in like 
Zanner forfeit! 7 dower b. Theſe two points are re- 


1 | m Bratton fays, another reaſon $ 2xanic? eff eaLcvius; Kxxt, 

i Was given in favour of tlis early li- CLAV1LS; quaſi eo ſpettaret hic locus, 

0 beration from pupulage : : Fomina ut famina Congruee Stati, babe 

i! gig do! capax oft quam moſoeutur, et retur, ſi coMpuTUM et CLAVES de- 

h | mmtiriora ſunt voa nulieris gam vii. m:ſlicas valerct curare. Spelman voce. 
» To this Bracton adds, that ſhe Bradt. 86. b. 

might havere COLNE ert KEYE; Which 9 Vid. ant. 114. 

15 tirus explained by Spelman ; CoLNR P Vid, ant. 116, 117. 


cogniſed 


THe ſubject of nas and marriage is treated by Glan. 
f ENR LIL, ville, and by Bracton, principally in the fame Way, and 


principle might make her of age at an earlier period; and 


deſcription to that given by Glanville * „ and adopted by | 


ENGLISH L AW. 


* en of this cruel piece of law by Magna Charta; and it 
me now laid down by Bratton, that in both caſes the 
= MF only intitled to a penalty ; the meafure of which, 
be bovever, he does not mention 2. 

19 WHEN an infant ſucceeded to inheritances that were held 
„(different lords, the cuſtody of the lands belonged to the 
a} ſpective lords of whom they were held; but the cuſtody 
ehe heir's perſon, and the marriage, which was the great 
niz burce of emolument to the lord, could belong to one 


ally; and there was ſome difficulty in aſcertaining who 
that perſon ſhould be. It is laid down generally by Glan- 


held his firſt fee ?; and that the king, by his prerogative, 
ves intitled to certain preferences. The manner in 
viich both theſe claims were adjuſted is more fully ex- 
lained by Bracton. 


king the cuſtody of the heir and his lands of whomſoever 
ticy were held by knightsſervice, it 1s laid down, that if 
any held of the king per fœdi firmam, or in ſoccage, or in 
burgage, or by ſerjeanty, to perform the ſervice of finding 
bim knives, or darts, or the like, the king ſhould not have 
cuſtody either of the heir, or of the lands he held of any one 
ele; nor if he held of the king as of an honor or eſcheat; 


ch caſe ſhould remain the fame as it was when in the 
lands of the former poſſeſſor; though, even in cafe of 
echeats, if the heir held under a new grant from the king, 
te king's prerogative to wardſhip would prevail. This pre- 
rorative of the king, therefore, prevailed in reſpect only of 
2 tenant who held of him in capite by military tenure, Or 
v7 a ſerjeanty to attend the king's perſon; aud it only ex- 


* Bra, 88. 5 Na. tt; it 1 2. 4 V 49, ant. 228. 


lle, that this ſhould be the chief lord of whom the heir 


As an exception to the prerogative, which gave to the 


t being provided by Magna Charta, that the tenure in 


tended 
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coguliet 0d by Bracton as remnants of the old law, which had CHAP. v. 
Conn mms 
gone out of uſe. We have before ſeen what notice was HENRY III. 
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tended to ſubject lands held by military tenure to the: "ward 
of the crown *. 

In ſoccage-tenure the wardſhip Cas to the 1 next of 
kin, and not to the lord; and therefore; in general, if an 
beir had inheritances held in ſoccage of different lords 
there could ariſe no queſtion about priority of feoffment 


to aſcertain the right of Wardſhip, as in military tenures; 


though it is ſaid by Bracton, that by ſpecial cuſtom in 
{ome places, and amongſt others in the biſhopric of Win— 
cheſter, the lord had the wardſhip in foccage tenure, and 


in ſuch caſes, recourſe muſt of neceſſity be Jad to priority 


to determine who was chief lord; yet this preference was 


only againlt lords whoſe tenures lay within the reach of the 


cuſtom, and not againſt other perſons u. 
Tre firſt fee, in many caſes, which conſtituted a ck 


chief lord, and gave him the priority, was the fee that was 
firſt delivered to the heir. The lord was not to receive 
homage, before he had delivered the inheritance to the 


heir : the wardſhip and marriage could not be demanded 
from the infant heir, any more than relief, or any ſervice 
could from the heir of full age, before homage ; the de- 
hvery, therefore, of the inheritance was the firſt Rep to- 


Wards acquiring a right to the wardſhip and marriage, and 


| the receiving of homage completed the claim. It follows 


from hence, that as long as the homage of the anceſtor 
had continuance, no delivery was to be made of the inhe- 


ritance, and that nomage continued during the anceſor's 


life, unleſs he had made any t transfer of the land which 


broke the homage. Every transfer had not that effect. 


Thus, if a perſon holding by military ſervice and homage, 
granted the land to his ſon and heir for life, to hold either 


of himſelf or of the chief lord, the homage ſtill conti- 


Pd n the father and my chief lord; but it would 


Brat, 87. b. = v ibid, 23. 


have 


dard bare been broken, if the father had parted with the whole ? HAF. V. 


jnheritance. | 

t of Int ceaſing of the homage and the delivery of the in- 
"an WM beritance will be better underſtood by conſidering the fol- 
rds, WM lowing caſes. Suppoſe 4. having an inheritance, mar- 
ent, ned B. having one alſo; both held of the ſame lord. 
es; Ley have a fon. Fx dies; leaving his wife B. alive: the 
in inberitance of A. might be delivered to the heir by the 
in- lord, who would, in conſequence, be entitled to homage, 
and ward and marriage. But if B. the wife had died, leaving, 
ity J alive, itAvould be otherwiſe ; becauſe the homage done 
vas by 4. in the name of his wife ſeill continued; for it 
could not be diſſolved during his life, as he was intitled to 
nold the land per legem Angliæ the heir of A. therefore 
continued in the power of the father, during whoſe life he 

wed no homage to the lord; as two dane could not 
be done for the fame land. And ſo it was, where-ever the 
heir was deſcended both from the huſband and wife; but it 
was otherwiſe, where there was a ſecond marriage, and 
he was deſcended only from one. As for inſtance, if the 
wife only had an inheritance, and the huſband died firſt, 
caving an heir, the inheritance could not be delivered dur- 
mg the life of the wiſe ; and of courſe the lord would not 
ye wardſhip and marriage : ſo if ſhe married on or more 
huſbands, there was ſtill fo be no delivery; and, of courſe, 
10 ward or marriage, as long as ſhe or any of her huſ- 
bands lived : the ſame, if "ths wite died, leaving any 
huſband alive: but as ſoon as the ſurviving huſband died, 
tuen the inheritance might be delivered to the heir of the 
deceaſed wife by her firſt huiband, and ward and marriage 
would follow. 

Tuus, as the preference depended upon the delivery of 
the inheritance, and that upon the death of the perſon in 
kitn, it might happen that the death of the hutband and 
wie might Fall ſo near as to leave a difficulty in determin- 
ing which died firſt. In ſuch caſe they uſed to rc cur, as 

| in 
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in Glanville's s time, to the firſt ne and diſregard 
the priority of delivery; and ſo they did, when the lnhe. 


ritance on the part of the father and that on the part of the 


mother were held of different lords, — were united in 


the perſon of one heir v. 


THE guardian in ſoccage had the marriage if the heir 
and all other caſualties and: profits of wardſhip the ſame as 
the guardian in military tenure ; and what is very remark- 
able, the right of the guardian in ſoccage was fo much 


conſidered, that the law allowed the apparent next of kin 


to take, notwithſtanding he was a baſtard and illegitimate*, 


This made a guardianſhip in, foccage as great an object 


as that in military tenure ; and the ſtruggle for the mar- 


riage of the heir did not lie only between the different 


lords of whom he held in military tenure, but, if he allo 


held any ſoccage lands, there might be a conteſt between 
the lord in military tenure, and the perſon who was intitled 


to be guardian in foccage. When, therefore, land in mili- 


tary tenure deſcended from the father, and land in ſoccage 
from the mother, or vice verſa, and they both centered 
in the ſame heir, the marriage of the heir was decided, fays 
Bracton, by priority, in the manner beſore-mentioned?. 


But if lands in ſoccage and in military tenure deſcended 
from the ſame anceſtor; then, notwithſtanding the ſoccage 
might be of the prior feoffment, yet the privilege of mi- 
litary tenure prevailed, and the lord of thoſe lands would 


exclude the next of kin, and have the ward and marriage“. 

T nvs was the perſon of the infant heir made a property 
of either by his guardian in chivalry or in ſoccage : the diſ- 
poſal of the heir in marriage might be ſold to the beſt pur- 
chaſer, like the fruits and profits of his lands. We ſhall 
ſoon {ec *, that the legiſlature made ſome proviſion againſt 
this oppreſſion, in the caſe of guardians in ſoccage; but 


the others were rather ſecured in their rights by another 


» BraQt. 89. b. * Ibid. 28. „ Ibid. 83. b, * Ibid, 91. * Stat. Marth. 
N Plroviſion 


ENGLISH LAW. 


! | 3 | 
© the inheritance to the heir in the life of the anceſtor ; 


Eadice by which tenants in chivalry endeavoured to 
avoid the claim of ward and marriage *, 

HavixG conſidered the terms and conditions on which 
anded property might be held, the next object which na- 
rally preſents itſelf, is, the manner of acquiring a title to 
property : and this was of three kinds; by gift, by ſuc- 
ceſſion, and by wzll, We ſhall conſider theſe three in 
their order, beginning with the frſt >. A gift of land might 
de conſidered in various ways; either as, what is called 
by Bratton, /ibera et pura donatio, or that which was ſub 
caditione 5 and, in another reſpect, ſuch as was alta 
ft larea, or that which was /fricta et coarttata to certain 
rarticular heirs, with an excluſion of others. "Theſe will 


te treated of more minutely hereafter ; when we have firſt 
enquired what perſons were capable of making gifts of 


land, and what not. 
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dor iſion of this reign, which made void all conveyances CHAP. V. 


— — : 
AENRY III. 


Of gifts of land: 


THE perſon who was 0 and properly intitled to By whom : 


make a gift of His land, was he who was ſeiſed in fee; but 
jet ſome others who had an inferior intereſt, could, to a 
certain degree, make a gift; as any one who had a free- 
bold, though only for life; and even ſuch as had no free- 
hold; as one who had a term for years, or the wardſhip of 


land: and indeed thoſe who had no lawful title; as one 


who was in ſeiſin by intruſion or by diſſeiſin, might, ſays 


bracton, convey a freehold, though it was not a complete. 


and indefeaſible one. A gift made by a minor, or a mad- 
man, would be good, if confirmed after the one was of 
age, and the other had become of ſane memory*®, "Thoſe 


no could not make a gift, were ſuch as had not a ge- 


eral and free diſpoſal of their property: ſuch was the 

condition of minors, who were ſub tutela vel curg ; yet 

licke could accept a gitt with conſent of their tutor, as the 
* Vid. poſt. Stat. Marlb. > Brad. 10. b. © Ibid. 11. b. 
Vol, I. OE law 
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land with effect, though the gift would hold 24¼ he wis 


donce to his wife in his life-time, or after his death, a 


7 
Wo 


 ſolutely requiſite. Rectors of churches, as they polleſled 


I IS TON OF THE 


law allowed them to minute their condition, thank nat 
to leſſen it by making a giſt, even with conſent of then 
tutor : the ſame of a perſon dcaf and dumb; a perſon 
taken priſoner by an enemy, while in the. enemy's cu {tody; 
or a leper removed from the converſe of mankind. Ot ww 
Were incapacitated, ſub modo, Thus ar chbiſhops, biſhops, 

abbots and priors, could not make gifts without the aflent 
of the chapter; nor the chapter without the allent of the 
king, or other patron, whoever he might be; the con- 
currence of all, whoſe intereſt was concerned, being ab- 


nothing but in the name of their churches, could make ng 
alienation th ercof but by conſent of the bi] hop or patron®; 
nor even make any change therein for the better e. Brac- 
ton lays it down, that a baſtard could not give his land 
unleſs he had heirs of his body, or he had made lawful 
afligns thereof, conformably with the terms of the dona- 
tion. This reſtriction on the alienation of a baſtard ſeems 
to have been impoſed in favour of the lord, who, as the 
lav now Rood (though jt was otherwiſe in Glanville's 
time), would, on failure of heirs, ſucceed by eſcheat. For 
a ſimilar reaſon no one charged with felony could alien his h 


convicted, and it he was acquitted would be valid. All 
gifts between a huſband and wife were void * ; nor could: 
huſband give his land to another, to be conveyed by the 


that would be a fraud upon the letter of the law. 
Inos far of the perſons who might make a gilt of 
land ; next of thoſe to whom a gift may be made. 


gift, as has been before ſaid, might be made to a minor o 
and in ſuch a caſe, a titan, Or Ct ator, uſed to be appointed Ire 
to accept and take care of ſuch gilt; ; but the law did net 

Ft 

„So BraQton reads, Quere, if © Bract. 12. i þ 


L © ſhould not be and? | | * Yid, ant. gl. 111. | 
| Wm: ON 


Low 
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ow the feoffor to appoint ſuch tutor ©; for that, ſays 
Bractony would ſcem like a continuance of the ſeiſin, in- 
fead of making a feoffment of it. A giſt might be made 
oa Jew, unleſs the original charter had a clauſe which 
forbid ſuch an alienation; it being very common in thoſe 
lajs to add to the clauſe of aſſignment exceptis viris reli- 
rinſes, et Judeis : it ſeems, that Jews were not by law in- 


I capacitat ted from taking giſts of land, except in theſe parti- 


eular caſes *, If a gift was made by a man to his wife and 
NG children, or her children begotten of another huſband, 
the gift, though void as to the wite, would hold as to the 
others. | | 

Ir has before have ſaid; that a perſon might give what he 


had in fee, for life, or for years; to which may be added, that 


he had this power, whether he was ſeiſed to himſelf ſolely, 


or in common with another. He might alſo give that 


which he had in expectancy after the death of his anceſtor, 
who held it in fee. He might give what he had granted 
before to another for a term of years, with a ſaving to the 
farmer of his term; becauſe theſe two poſſeſſions could very 
well conſiſt with each other, ſo as one ſhould have the free- 
kcld, and the other the term. | 

Ir has before been ſhewn, that theſe gifts might be of 


greater or leſs extent and duration; they might be in fee, 


for life, in ſee farm, for term of life, or for term of years. 


Where a gift was for life, whatever the circumſtances. 


might be, the donee had immediately lile rum tenementum, 
oh 25 it has ſince been called, a freehold intergſt, fo as to 


have an affiſe, if he was ejected; and ſuch a donee might, 


3 has before been ſaid, make an imperfect donation in fee, 


or for life ; fo great conſideration did the law beſtow on a. 


icehold of any ſort l. 


Brac. 12. b. It is to be re- tect property given to aa infait is 
Fitted that Bracton has not informed adopted from th2 ſame ſource, Inſt. 
by whom he was to he appointed. lib. 1. tit. 13. et ſequent. 

Theſe terms of Tutor and Curator 2 Brat. 13. 

i barowed from the civil law, h Ibid. 13. b. 
Wl de appointment of them to pro- | 


X 2 | We 


CHAP, 


— — 
HENRY III. 


— 


> _— 
I L Es 
: | 
* 4 \ 
A | a 
* x | 
1 
' 0 
1 2 
1 
— N > 
\ . 
a; [3 
f 1” 
1 
* L 4 
* 
133 
1 
3 : 
. 
K 
: 


—.— — 
3 — ... Gn 

= 4 2 . E 
= IF 1 — —— — 


—— 
P 


2 _ 
SY — x 


292 
ri. 


HENRY III. 


Of ſimple giſts. 


HIST ORY OF THE 


T o aſcertain that g gifts were actually made by the parties 


| whoſe names were to the dced of gift, and that they were in 
aà capacity to manage their affairs, awrit was framed requir- | 
ing the ſheriff to make inquiſition whether the donor was | 


compes ſui; which writ was either to be executed before the 


ſheriff, and guardians of the Prong ny ine crown, or before | 
the juſticcs at W eſtminſter . There was another writ, 
to enquire if it was the 3 ſcal, or was really affixed 
to the charter by him; and if, upon enquiry, any one 


was charged with a fraud reſpecting the gift, he was ſum- 


moned to anſwer for it . All giits ſhould be free, and 
without compulſion; ; and therefore, ihould it be proved 
that any coercion was uſed with the donor, the gift was 


revoked ; but if the donor diſſembled the force, and did 
not complain of it till ſome length of time, he would not 
be permitted aiterwards to invalidate the gift by ſuch a 
ſuggeſtion. If it was in time of war, he was to make 2 


declaration thereof as {von as peace was reſtored ; if in time 


of peace, then, ſays Bracton, as ſoon as he had eſcaped from 
the dureſs, he was to raiſe a hue and cry after the parties; 


and in either of theſe caſes, he would be conſidered "7 the 
law as having done all in his power l. LL 


HAvixG e theſe obſervations concerning the ca- 
pacity of perſons to become donors and donees ; the next 


ſubject is the donation itſelf. It has been faid that dona- 
tions were, ſome of them, ſimple and pure; that is, where 


no condition or modification was annexed. The following 


is a pure and ſimple gift of land, and, as it was the com- 
mon form of gitts or teottments at this time, is very well 


worthy of notice: Do tali tantam terram in wvilld tai, pro 
homagio et ſervitio ſus, habendam et tenendam eidem tali it 
heredibus ſuis de me, et her edibus eis tantim, ad tales ler 


ninos, pro omFi ſervitia, et conſuetudine ſeculari, et demandl; 
#1 ego et haredos mei warrantizabimus, acquietabimus, et den 


Bact. 14. b. k Ibid. 15. 2 Ibid. 16. b. 
fendenss 


——_—_ OF 
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"y fentormns in perpetuum prædictum talem, et heredes ſuss, CHAP. V. 
bs, verſus omnes gentes per prediftum ſervitium, Sc. A gift 

11 like rats, tali et hærellilus fats, ::5, was to be anderflood'i in the 

2 ee ſenſe of the term e and as comprehending all 

"= heirs, both near and remote m. Another way of enlarging 

6 this clauſe was, tai et heredibus furs, wel cur terram illum 

it, re ve! af gare volucrit, with a clauſe of warranty co- 


extonſive with fuch a donation, 1 n ſuch caſe, if the 
donce alſigned and died without heirs, the donor was 
bound to warrant the ailignce ; which could not be with- 
but fuch an expreſs engagement in the deed of gift; ſo that 
(mp dete DPOWCT OL alienatie W 3 

- As a gift might be made largely, fo it might, as beten 
ſtech be coardiata, and confined to particular heirs; as, 
terendlam ſibi, et Ha fedlib us ſuis QUOS DE CARNE SUA ET 
ORE SIBI DESPONSATA PROCREATOS HABUERIT ; or, 
ſali et uxori ſuæ, or cum tali filia med, &c. tenendam fili 
i beredibus ſuis de carne talis uxoris, or filie exeuntivus, 
Ec. In theſe caſes the inheritance deſcended to the par- 
icular heirs there ſpecified, to the excluſion of all others. 
f a perſon ſo infeofted ſhould infeoff any other, the heirs 
would be bound to warranty; for though ſome had endea- 
voured to maintain that they took together with their an- 
ceſtor, yet Bracton denies it, and ſays, they only took by 
deſcent. And ſhould the perſon ſo infeoffed have no ſuch 
heirs, or they ſhould fail, the land would revert to the 
donor by a tacit condition, without my mention thereof in 
the gift. 

Taz conſtruction of law upon the eſtate and intereſt 
of ſuch donces was, that, in the firſt of the above caſes, 
ſnould there be no heir, the land given would be a free- 
hold in the donee, but not a fee; in the ſecond, it would 
be a freehold till heirs were born, and then it would be- 
come a fee; and when they failed, it would again become 


l 8 i oy Pract. 1 7. 


2 only 


tie expres mention of attignees ſeemed neceſfary to give a 
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HENRY III. 


Or conditional 
C47 iP 


HISTORY OF THE. CE 


| FRY a freehold. Thus, we ſee, it was at the pleaſure of | 


the donor, at the creation of the gift, to modify it as he 


_ pleaſed, however contrary to the general diſpolition the 


law would make thereof; in which inſtances the maxim, 


that conventio vincit legem, was the principle which go. 


verned: and this was not only in preſer ibing what heig; 


| ſhould inherit, but alſo in the ſervice to de performed; 


which, as has been ſeen before, was in the breaſt of the 


feoffor to order as he liked, ſo as he warranted his tenant 


1 againſt the chief lords n. 


Wæ have hitherto ſpoken of the heirs that were pointed 


out by the will of the donor to ſucceed to the inheritance, | 


We ſhall next take notice of the conditions and modifica- 


q tions under which the inheritance was to be enjoyed; and 
theſe imported ſometimes a burthen, ſometimes a benefit, 
to the donee, and were of different kinds. "Thus a git 


might be, tenendum ſibi et heredibusJuis, $1 heredes ba 


buerit de corpore ſus procreatos : where, if the donee bad 


heirs of his body, though they afterwards failed, yet he had 


ſatisfied the condition, and all his heirs, without diſtinction, 


became entitled to inherit: but if no ſuch heir had been 


born, the land given would have been only a freehold, and 
would return to the donor, to the excluſion of the heirs 


general, becauſe the condition had not been fulfilled. Ita 
gift was viro et uxori, et heredibus uxoris; or, viro et la- 
ori, et heredibus viri ; or, viro et uxori et heredibus con. 
munibus, $1 tales extiterint, vel $1 NON extiterint, tine 


ejus hæredibus qui alium ſupervixerit ; thefe were all ſi 


modo. Others were ſub mods, and allo gdjetrd conditions 


as, Do tali tantam terram, ut det mihi tantum ; or, it 

ey © # - . * . Fo . os 15 
mihi invenat neceſſaria. Theſe gifts, though not who) 
gratuitous, yet, Bracton ſays, were mplex et pura; and 


if livery was given thereon, they could not be revoke, 


though the condition was not parformed, unleis there bay 


becn 


ENGLISH LAW. 


been an expreſs covenant entitling the donor to enter for 


breach of the condition 9. 
THE limitation of eſtates went much further than what 


has yet been ſtated. A perſon would make a gift to his 
eldett fon A. tenendum fabt et heredibus ſuis de corpore ſus 


procreatis 3 ; and if he had no ſuch heirs, or they ſhould 


fil, then to his ſecond fon B. to whom he directed it to 
revert, to have and to hold to him in the ſame manner 
and upon like failure to C. his third ſon, in the like way; 
and fo on: and if the ſaid A. B. and C. all died without 
ſuch heirs, the land to revert to the donor and his heirs ; 
which laſt was unneceflary, as the law would, of courſe, 
ive the reverter to him. Other gifts were as large as the 
former was conhned ; as, tenendum tibi et her Gu tus, 
vel cui dare, del atjiznare in vita, vel in orte legare vo- 
[cr's, A regard to the will of the donor induced them to 
ſport ſuch gifts; for Bracton lays it down, that if the 
egatee got the ſeiſin, and an aſſiſe was brought againſt him 
by the heir, he might plead the form of the gift, and it would 
be a bar : fo that the reſtraint upon gifts of land by will, 
meh ſeemed one of the {tricteſt points in the law of landed 
property, might be diſpenſcd with by. the ſpecial form of 
the original gift. | 

Eubhn Ad were the conditions upon Which gifts 
might be made. Some of theſe were conditions precedent, 
ard ſome ſubſequent, to the veſting of the eſtate given: ſome 


of them were ſupported by law, and ſome not; and 


various were the reaſons given why they ſhould not be ſup- 
ported, A few inſtances of this kind will ſerve; as, Do 
tir talem terram, fi Titius voluerit ; fi navis venerit ex 
tha; ft Titius venerit ex Fernſalem ; ; fi mihi decem auress 


leleris; fi cœlum digits tetigeris; and the like 1; ſome of 


which were accompanied with an expreſs e of re- 
rerter on failure in performing the terms on which the giſt 
Was made, and ſome not. 


* Bratt, 18. a. h. » Ibid. 18. b. 1 1bid, 19. 
85 4 THE 
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HISTORY OF THE 


Tur courſe of deſcent was entirely under the controul f 


the donor in making the gift. A gift was ſometimes made 


to a perſon for a term of years, and after that term to revert 
to the donor ; with an agreement that if the donor died 
within the term, the land ſhould remain to the donce for 
life, or in fee, as it might happen. Thus a frechold and 
fee might be raiſed by a condition; and in the fame 
manner might be changed into a term ; for when a gitt 


was made for life, it might be added as a condition, that, 


ſhould the tenant die within a certain time , his heirs, te- 
nante, aſſigns, or executors, ſhould retain the land for 2 


certain term after his death. When land was given to a 
_ creditor i vum, it was ſometimes agreed, that if the 
money was not paid at an appointed day, he ſhould hold it | 
to him and his heirs. Gitts were often made for a term of 


years, yet ſo as to be reſtored to the donor, if he ever re. 


turned into the kingdom ; but if he died in his voyage, or 


did not return, to remain to the termor in fee; upon the 
performance of which condition the term ceaſed, and the 
fee commenced *. 1 5 
Ir all gifts in maritagium, or to a baſtard, there was an 
expreſs or tacit condition of reverter. If land was given 
to a baſtard in marriage with a woman, it was always 


either to them et heredibus eorum communibus, or, hæredi- 


bus it/ius uxoris tantion. In the former caſe, there was, by 
a tacit condition in the gift, a reverter to the donor, upon 
failure of common heirs : in the latter, if ſhe had heirs by 
the baſtard, the land went to them: if ſhe had none, it 


_ deſcended to other heirs of the wite, | whether born of ano- 


ther huſband, or collateral. Suppoſe land was given to a 
baſtard ſolely, without his wife, ei et hezredibus ſuis, or ei 
et aſſignatis ſuis; in the former caſe, upon failure of heirs, 


whether homage had been done or not, the land, contrary ' 


0 the — in Glanville” s time £ eſcheated for want of 


Bratt. 19. b. a. 20, e Vid. ant, 1 79. 
| | heirs; 


Brack. 2. b. Vid, ant. 290. * Vid. ant. 121. Brat. 21. Ibid. 2 t. b. 
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heirs. in the latter, if he had made an alienation, it was CHAP. v. 


good, though there was a failure of heirs v. If a baſtard 


had a brother, that brother could not take from him by 


deſcent. | 
LAND was ſometinies given before the eſpouſals by ſome 


relation of the wife to the huſband with Ris wife, or to both 
of them; as, tali viro et uxori ſuæ, ct eorum baredibus, 
or alicui mulieri ad je maritanaum, or ſimply, without 
any mention of marriage; but if there was mention of 
marriage, then the land ſo given was called maritagium. 
A mnaritagium uſed to be given either before, or at the 
tine of, or after, the 5 nonial contract, Afaritagium 
was, as has heen taid before *, of two Kinds: it was free, 
or nat free; the particulars of which diſtinction were now 
more minutely ſet forth, than in the time of Glanville. 
Liberum maritagium was, where the donor was willing 
that the land ſhould be quit and free from all ſecular ſer- 
nice 7 belonging to the lord of the fee, ſo as to perform no 
rvice down to the third heir incluſive, and the fourth de- 
rree. The degrees were computed in this way : the 
donee made the firſt, his heir the ſecond, his heir the 
third, and the heir of the ſecond heir the fourth. The 
heirs were computed thus: the fon or daughter of the do- 
nee was the firſt, the ſon or daughter of them the ſecond, 
and their ſon or daughter the third ; which third heir was 
to do homage and perform the ſervice. As there was a 
reverter to the donor, on failure of heirs, there was to be 
no homage in theſe gifts; but ſhould thoſe in the right 
hne fail, the land would go to the remoter heirs, if the 
form of the gift all owed it . | 
Tuksk gifts were made in different ways. If land was 
aven tali filie mee ad ſe maritandum, without mention of 


teirs, this conveyed only a freehold, and not a fee; and 


acrefore, after the death of the wife, it reverted to the do- 


nor; 
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ELN RV III. 


f IS TOR Y GF THE 


nor, not had the huſband any claim upon it per lego A. 


lim a. If it was ad ſe maritandam, et tenendam fili it 
heredibus ſuis, generally; then, though ſhe had no heirs 
of ner body, the remoter would be called in, and the hf. 
band would poſſeſs it per legem Anglia. If it was confined 
to particular heirs, it reverted on failure of ſuch heirs, 
Thus, if it was to the common heirs of the huſband and 


wife, and they had a daughter, and the huſband died, and 


the widow married again and had a fon, the daughter 


would be preferred to the ſon ; though it would be other. 


Eſtate⸗ by 
tc. 


wiſe, had the gift been to the wife only, and the heirs of 


her body b. 

IHE right of a huſpand to retain the band: of his deceaſed 
wife per lagen Arglie, is defined by Glanville and Brac- 
ton in the ſame manner, except that the former * ſtates it as 
if confined to eſtates given with the woman zu mart 
gium-: if fo, this claim had now extended itfelf ; for 


1 Bracton ſays, the huſband ſhould have the land if he 


married a woman haventem hereditatem, vel maritagiun, 


vel aliquam terram ex carla donations, having any mberit- 
ance, whether a eritagium or other gift of land ©, He 
agrces likewiſe with Glanville, that the ſecond huſband 
vs equally intided with the firſt, It ſeems, one Stephan 
fe Segrave, whoie name we find among the juitices itine- 
rant in this reign, had written a treatiſe, in which he 
had combated this opinion, as founded on a miſconception 
of the meaning and deſign of this fort of eſtate. He thought 
tucre was an injuſtice in giving an eſtate per legem Augliæ 
1% the ſecond huſband, more eſpecially when there were 


children alive of the firſt marriage. 


TE crying of the child, which was a a neceſſary circum- 
ſtance towards eſtabliſhing a title to this eſtate, was to be 
proved per fefain ſufficientem, conſiſting of perſons wü 


heard, Wich their own ears, the cry; and not by thoſe who 


2 Brat, 22, b. Id. bil, * Vid, ant. 122. © Ibid. 437. b. 
| 5 had 


ENGLISH LAW, 


nd it by hearſay. The cry was only an evidence of the 
child being born alive; but this evidence was more re- 
carded than any teſtimony of mid wives or nurſes, who 
nieht be induced, by various motives, to give | falſe teſti- 
mony; and no proof of the child being born alive, and 
chrültened as ſuch, would be received in len thereof. So rigid 
were the lawyers of thoſe days i in exacting this only proof 
o life, that where the child was born deaf arid; dn they 
pronounced, tamen clamorem emittere DEBET, froe majen- 
lu; fue fa ming ; ; which expectation had been thrown by the 
lawyers of thoſe/ days into a ſingular monkith verſe *. 
[i the child was à monſter, and, inſtead of a clams, ut- 
tered a rug itus, as Bracton expreſſes it, it would not latisfy 
the requiſite of the law, much leſs would a birth that was 
luppolititious 1. | 
PHE tenant per logem Alia was to have all incidents 
tat happened, e in ſervices, wards, reliefs, or the 
lde, during his life; but if any land, or inheritance, fell in 
iter the death of the wife, ſuch acceſſion went to the 
heir, if of age; if not, to the chief lord who had cuſtody 
of him; as likewife did the wards and the like; it being 
a:ule, that the huſband ſhould retain nothing that did not 
ccrue in the life-time of the wife. 


Anoxe other impediments to the huſband i 
tus citate, Bracton reckons that of having machinatus in 
orten uri; and this, he ſays, would be a good plea 
o bar him of his right. If no heir was born of the 


ter the death of the wife, the next heir might have the ſol- 
lowing writ, which is recorded to have been framed for 
one Ranulphus de Dadeſcomb by IV. de Ralegh, a name 
aten found among the juſtices of this period. Rex vice- 


2 The Verte is as follows: | 
Nam dicunt & vel a quot naſcuntur ah Ev. "s 
4 Eract, 433. 


marriage, and the huſband held poſſeſſion by force, af- 


ſomiti ſaluten. Oftendit nobis A, guod cum B. et C. uxor 
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6 
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vogue, and of which more will be ſaid in the proper place. 


donor upon 2 condition exprefied or implied, it may be 


Ot rererfions. 


itance, it might happen that the donor had made a reſerva- 


was the caſe in dower, it would not avail after a convic- 


 e1pamus, quod jt prediftus A. fecerit te, Sc, tunc ſummonea, 


in cafe of felony committed by the tenant, which threw 


as any gift or demiſe for a term, provided the act was com- 


HISTORY OF THE 


WD tenuiſſent tantam terr am, &c. ut jus, et hareditatn 
infer 1 C. que A obiit fine herede de corpore ſun prices. 
ato (wt dicitur ), unde terra illa deſcendere debuit ad predifiun 
A. i crit ad propinquiorem here Haus C. quia predic'y 
C. fine harrde de corpore ſus procreato deceſſit; idem h. 
pot mortem Predifle C. ux9r15 ſue contra legem et conjuc. 
tudinem regni nytri cum vi ſud ſe tenet in eadem, ita un 
prædictus A. in praediftam terram, ut in jus et bard. 
tatem ſuam, ingreſſim habere non poteſi. Et ideo tibi pra- 


. prædickum B. quid fit coram Juſtitiariis, &c, oftin. 
Vel 2 die fore eat eidem A. prediftam terram, et habea 
#bi, &c*. which ſeems to be the moſt ſimple form of a writ 
of entry; a ſpecics of writs which had lately grown into 


Having faid thus much of eſtates which reverted to the 


requiſite to coniider the effect and conſequence of ſuch a 
reverter or reverſion. The reyerſioner, ſays Bracton, was 
conſidered neither pro gerede nor loco heredis ; nor was he 
bound to warrant any thing done by the donee, except the 
appointment of dower ; and this only where the donation 
was pure, without any condition or modification whatever, 
Land reverted not only for a failure of heirs or aſſigns, but 


perpetual impediment in the way of deſcent ; in which in. 


tion of the ſervices to himſelf, which made him lord, and 
ien he took it as an eſcheat. In ſuch caſe, he was deemed 
in loco heredis, and was accordingly bound to warrant 

atever was 1 by the donee before the felony; 


plete ; for if it was not, as, from the nature of the thing 


tion ior felony; ; nor was the donor, though he came i 
tes bes edis, bound to warrant * | 


* Bract. 438. b. a Ibid. 1 3. 1 
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We have hitherto been ſpeaking of eſtates given to 


for a time 3 as where a gift was © till proviſion veas made 
for the donee.“ In gie of this kind it was important whe- 
ther there was ads mention that the donor ſhould make 
worifion, without ſaying any thing of his heirs, or both 
he donor and his heirs were included; and whether it 
waz to be for the donee only, or the donee and his heirs. 
[f the donor's heirs were not included, and no proviſion 
was made in the life of the donor or donee, the land re- 
mained in fee to the donee ; but if proviſion was made in 
their lives, the land reverted to the donor by the form of 
the gift, If the heirs of the donor only were included, and 
not thoſe of the donee, and neither the donor nor his heirs 
provided for the donee in his life, the land remained to the 
donce and his heirs in fee, although the heir of the donor 
or the donor himſelf was ready to provide for the heirs of 


band, the heirs of the donee and thoſe of the donor were 
mentioned, and the donor provided for the donce, or his 
heirs, the land reverted to the donor; and ſhould the da- 
nor have made no proviſion in his life-time, it was not ſui- 
cient that his heirs were ready to do it, becauſe the form 
of the gift required it to be otherwiſe. If there was ns 
mention of heirs at all, then ſhould the donor make no 
proviſion. for the donee during their joint lives, the law 
was, that the land ſhould remain in fee to the donce. If 
land was given for the life of the donee, and not of the do- 
nor, nor in fee, then it was conſidered as a freehold in the 
wnce: if the reverſe, then the law conſidered it as the free- 
old of the donor, and not of the donee, becauſe it might, 


: «hi was called a holding ad Hr. called frmarii. Fermo, in the Italian, 
”, and. the per lons ſo holding wece ſignifies a ba, gain or contract. 


+ HAF. 
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man and his heirs; but land was ſometimes given ad ter- HEN RT III. 
aun or ad tempus, for a term; as for a s term of life, gigs 4d tent 
or years; that is, the life of the grantor, or grantee: OF wu. 


the donee, after the donee's death. But if, on the other 
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if the Conor died firſt, be revoked in the life of the done, 
and revert to the heirs of the donor. Again, if a viſt wa 
made for the life of the donor to the donee and his heirs, 
then, ſhould the donee die firſt, his heirs would hold it for 
the life of the donor, and they could recover in an aſſiſc of 
mortaunceſtor, Rating that their anceſtor dicd ſeiſed as of 
fe: and if the donor died ſirſt, then, for the reaſon 
above given, it became the frechold of the donor and not 
of the donee. If there was no mention of heirs of the 
donee, yet the land needed not immediately, in ſuch caſe, 
revert of courſe to the donor; for the donee might, if 
he pleaſed, make a teſtament & it, as of any chattel; 
and ſuch a wall, according to Bracton, was good in 
law. 1 : RE 

Lr a gift was made by a man for him and his heirs with 


out naming the heirs of the donee, and without laying 
expreſsly it ſhould be for life, yet the land became the free- 
Vaud of the donee as long as he lived. But ſhould a gilt 


be made ad termimum annorum, for a term of years, how- 
ever long, even though it exceeded the uſual length ef 


man's life, yet the donee did not by ſuch a gift obtain 2 


freebild , becauſe a term of years was a certain and deter- 


minate period, and the term of life uncertain ; the uncer- 


tainty of the determination of the eftate being what Brac- 
ton ſcems to conſider as abſolutely neceſſary to conſtitute 
a frechold-intereſt. A term of years was treated as an 
intereſt that did not at all impede any further diſpoſition of 
the lund fo held; for the perſon who let it, might within 
the term make a gift of the land to another, or to the 
lame per ſon in fee. If it was to the farmer, one fort of 
polietiion would thus be changed into another ; 3 if to ano- 
ther, the poſſeſſion of the farmer would ſtill remain un- 
impaired; for a term and a feoffment of the ſame land 
might cont very well e In ſuch caſe, there 


d BraR. 26. b. 


would 
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would be di 3 and diſtinct rights. To the feoffee 
would belong the property of the fee and the freehold ; 
the farmer could claim nothing but the uſufruct, that 1s, 
to enjoy the uſe and produce freely during his term, with- 
cut any obſtruction from the teoftee. | 

LaxD, fays Bracton, might be given at the will of the 
Giver, and ſo on as long as he pleaſed, de terming in termi- 
wm and de anno in annum ; ; under which leaſe the perſon 
taking had no freehold the owner of the proprietas could 
at any t time reclaim it, as being nothing in la but a pre- 
carious poſſeſſion l. | 


AxOTHER ſort of gifts was to cathedr al, conventual, and 


narochial churches, and religious men. Theſe were ſaid 
to be in liberam eleemoſynam. They were ſometimes in 


llerum et perpetuam eleemoſynam ; in which caſes, the do- 


nee was not excuſed from the burthen of ſervice : but if 
the gift was what they termed in /tberam, puram, et per- 
jetuam eleemoſynam, then he was; and the donor and his 


beirs were bound to warrant the donee againſt all claims 


of the chief lord k. 

THE next ſubject is the conſideration the law had of the 
ſereral before- mentioned gifts; all which were imper- 
boch, till poſſeſſion or ſeiſin was given to the donce. The 
degrees of poſſeſhon made a ſubject of very minute diſtine- 
ton and refinement at this time, and is diſcourſed on by 
bracton! at length. It is ſutficient to ſay, that the com- 
pleteſt poſſeſſion which could be hach was, when the us, 
and ſciſina, the title to the land, and the feifin of it, went 
together; for the donee had then juris ef ſeiſinæ con- 
junio; the higheſt of all titles n. But this could not be 


obtained without a formal traditio, or livery ; for hand was 


not transferred by homage, nor by executing charters or 
nftruments, however publicly they might be tranſacted, 
but by the donor giving full and complete ſeiſin thereof to 


i Bratt. 25. v. * Id, ibid. Id. 38. b. n 1d. 39. b. 
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publicly reading the charter (and if livery was made by a. 


the neighbours, who were called together for that particuly 


ſeſſion ; in ſhort, one party ceaſed, and the other began ty 


who adds this definition of it: de re corporal de perſona in 
 perſonam de manu prepria vel aliend (that is, of an attor- 


wards the donor fold or gave it wholly to the donee, it 
became the property of the donce immediately: the ſame 
where a perſon was in poſſeſſion by diſſeiſin or intruſion; 
the law allowing, in theſe caſes, a fiction to ſupply the fact 


ing to the perſon to whom it was ina ade, every thing the 


of the fee, a freehoid, or uſuiruct, it all belonged to tne 


HISTORY OY THE 
the donee, either in perſon or by attorney, This was hz 
torney, by reading the letters of attorney) in preſence g 


purpoſe ; upon w hich the donor retired from the policflion 
both corpore et anims, without any intention of returning 
to it as lord ; and the donee was put into the vacant poll 
ſion, anims et corpore, with a reſolution of retaining poſ 


poſſeſs it: for the donor never ceaſed to poſſeſs till the 
donce was fully in ſeiſin; it being a rule of law, that the 
ſeiſin could not remain vacant for the minuteft ſnace of 
time. This is the account given of livery by Bradton, 


ney) ix alterius manum gratuita tramſlatio. And if livery 
was thus made by the true owner of the land, the donce 
had immediately the freehold by reafon of "Y Juris et ſei- 
fine conjuuctio n. 

THERE were ſome caſes where livery was not neceſlary 
and any expreſſion of the owner's will, that the property 
ſhould be changed, had the ſame effect as livery : thus, 
where land was lett for a term of life, or years, and after- 


of the land having really paſled out ws one hand into tie 
other. = . 
WVUIN a liv ery was made, it had the effect of convey- 


:zaker of it had: whether he had a mere right and property 
donec. But for this pur pot c, it was not ſufficient that the 


n Brat, 39. b. Id. 40. b. 
| donee 


ENGLISH LAW. 


Jonce came into the occupation of part of the land; for 
if any perfon belonging to the donor remained on another 
art, he thereby retained. the whole, notwithſtanding the 
livery : and it was abſolutely neceſſary towards completing 
the livery, that the donor and every one belonging to him 
ming ſhould leave the land. If the perſon making livery had 
feel. only the uſufruct, yet he thereby gave to his feoffee a free- 
pol. bold, as far as concerned himſelf, and all others who had 
n to no right, though not as againſt the true owner. If he 
Uthe bad nothing, nothing he could give; yet if a perſon was 
the en) in poſſeſſion, let that be as inferior as might be, it is 
e of clearly laid down by Bracton, that he could give a hreca- 
ton, fee and freehold by livery P. As livery might be 
dein made either by the donor in perſon or his attorney, ſo it 
107- night be accepted either 80 the donee or by his at- 


torney 7. 

Laxp might be transferred not only by a legal title, 
and livery thereon, but without title or 1 at all, 
namely, per uſucaptionem ; that is, by continual and peace- 
able poſſeſſion for a length of time; yet what length of 
time was neceſſary to give ſuch a right, was not defined 
by the law, but was left to the diſcretion of the juſtices r. 
Thus all intrudors, diſſeiſors, farmers holding over their 
erm, perſons continuing in poſſeſſion contrary to a cove- 
nant or the original form of the gitt, it they were ſuffered 
w remain in that condition without any interruption for a 
kneth of time, gained a right and frechold. Though 
tis was the law amongſt ſubjects, in order to avoid dor- 
mant and litigious claims, yet in the caſe of the king it 


ey- vas otherwiſe; the maxim of nullum tempus occurrit reg! 
the bring already obtained in his favour *. | 
rty TE „ — 
the 1 3s worthy of remark, that King's Bench, Vid. Burr. Rep. 
the tal piece of old law was recon- 60. a 


ldered, and after long diſcuſſion 4 Brat. 41. b. 
conti rmed, 500 years after Brac- r Ibid, 51. b. 
an wrote, in a famous caſe in the 5s Ibid. 52. and 103. 
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nor tangible, could not paſs by livery : they therefore 


by a fiction of law, they became what was called quaſs 


: on had thus made uſe of his right, he might tra nsfer the 


other incorporeal things, which were given by the kin 


WI have hitherto been ſpeaking of corporeal things. It 
follows, that ſomething thould be ſaid of 7ncorporeal, and 
the methods of transferring them. Theſe were called jura 
and ſervitutes, or rights; "ind being things neither viſible 


paſicd by agreement of the parties contracting *, and by q 
view of the corporeal thing to which they belonged ; thus 


poſteſſed; and he who was fo in poſſefſion by fiction ag 
laws had a 9ua/i-uſe till he loſt the poſſeſſion by violence o 
Þy non uſer : tor as pofleſſion of a corporeal thing could be 
oft by non uſer, fo could a % -poſicfſion of an incorpo 
ral thing. But when there was an actual uſer of an in 
cor thing, the poſſeſſion was retained by the ufſer 
and became real, inftead of fictitious; and when a per 


right and the uſc to another, which before uſer he coul 
not. If a poiſon, however, who had an incorporeal righ 
to him and his heirs, died without any uſer thereoß the 
title would defcend to his heirs. | 
THESE rights were generally conſidered. as, and wen 
called, appiertenauces to ſome Corporeal thing, as to g 
form or tenement 3 and were commons, rights of advow 
ion, ad the like". An advowſon and common wen 
fmetimes not appurtenant to any thing, but ſubſiſted : 
e rizhts*. Of a nature ſimilar to theſe we 


only, 2s Jibercics and franchiſes ; ſuch as juriſdiction am i 
tudicature, treaſure-trove, waifs, tolls, exemption f:oniiſis 
tolls, and numberleſs other royalties, which were grant 
by charter from the king to the ſubject V. W 
BastpAs the gifts above-mentioned, which, being traue 
tions between man and man, were to take effect imme be 
chately, there was another ſort, which was to take eech: 
W 9 b. * Ibid: 3% thid e „ Ibid. 6s. 


aſte 
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4rd. A gift of this kind was generally made by a per- 
ſn in ſickneſs, or going upon a voyage, and had in it a 
tacit condition, that it ſhould be revocable upon the reco- 


yery or return of the giver. Should a gift not be accompa- 


nied with this condition, it was a donatio inter vivos; 


and therefore, if made between huſband and wife, was 


void. A donatio mortis cauſa was confirmed by the death 
of the giver. | 

THe principal gift of this kind was 55 teſtament; and 
this did not take place till after the death of the giver 3. 
The whole law of teſtaments ſtated by Glanville, is de- 
Ivered by Bracton as law, and ſometimes in the very 
words of that author; it will therefore be unneceſſary to 
o more than notice ſuch parts as are more explicitly 
treated by Bracton, together with ſuch additions as he has 
made to Glanville's account a. He ſays, that, generally, a 
wite could not make a will without the conſent of her 
huſband ; yet that it had been uſual (as was intimated by 
Glanville v) for the wife to make a will of the rationabilis 
pars which would come to her if ſhe ſurvived her huſband, 
ad particularly of ſuch things as were given her for the dreſs 
and ornament of her perſon, as her clothes and jewels, all 
wiich might moſt properly be called her own. 

GLANVILLE ſays, that the adminiſtration of inteſtates' 


eltects belonged to the neareſt of kin; but Bracton ſays, 


that in ſuch caſe, ad eccleſiam et ad amicos pertinebit exe- 
ati benorum. The law upon the ſubject of teſtaments 
s thus laid down by our author. The expences of the 
funcra] were to be allowed out of the effects, and the 
widow was entitled to receive all neceflaries thereout till 
her quarantine was expired, unleſs her dower was aſſigned 
before. If the deceaſed left no moveables, the heir was 
to be burthened with all the debts ©, as far as the inheri- 


Prack. Co, © Vid. ant. 80. Vid. ant. 111. Bract. 60. b. 
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CHA P. V. tance went, and no further. There were particular cu. 
ESR 0. {toms which directed a diſpoſition of the effects ſomewhat | 
diftering irom the general law: this was in ſome Cities, | 

boroumhs, and towns. Among theſe, the City of Load 

had a cuſtom, that when a certain dower was appointed, 

whether in money or other chattels, or in houſes, which 

were conſidered as chattels, the widow could demand 

nothing, beyond that, out of the effects, unleſs by the 

| ſpecial Tar vour of the huſband, who might leave her more: 

and again, the children could not demand; by pretence of 

any. cuſtom, more than was left them by the teſtator, if 

| he made a Will. Bracton ſays, that a man could not make 

a will of a right of action, nor of debts not judicially af cer. 

5 but that actions for ſuch things belonged to the heir; 


vet, waen theſe were once reduced into judgments, they 


* 


became part of the bana teſlatoris, and belonged to the 
executors, under the direction of the eccleſiaſtical court“. 


Aceh. Gaſtical W. HATEVER doubt there might have been whether the 
ecotiaitical court entertained ſuits for the recovery of le 
gucies in the time of King Johne, it is beyond a queſtion 
that in the beginning of Henry III. that branch of juris 
diction was bends: {-ttled*, It is probable, that legacie 
were a ſubject mixt fort, in the ſame manner as tythes 
long were, bc:ore they became entirely confined to the 

ſpiritual court; but it appears that the temporal courts i 
this King's reign fo far gave up their claim, as not to pro 
hibit the cecl-cliaitical judges. This article of juriſdictiol 
might be thought not a very unlikely conſequence to fol 
low from the power of granting probates; but it is con 
jecured by a canonift of great authority &, that it took i 
riſe out of thoſe laws in the code which made the biſho 
protector over legacies given in Pios uſus. It is conſiſte 
enoug h with che uſual practice of churchmen in particulal 
and conformable with the inclination of courts ( ampli 


: rack, 61 „ n. amn 93; 2 Hen. II. Tit. Pro, 13. Lindewoo 
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ic ianem), to ſuppoſe that the eccleſiaſtical court C H A P. V. 


might have gradually gained juritdiction over all perſonal 


keacies, under colour of ſuch as were given in pus ius. 


4 as 


[his might have 2 been the firſt erb towards it; but it is 


1 


molt probabie, that there was a dire ct authority for this in- 


roratton. derived from the canon be. For although t. e 


Decrcials, where it is ſet forth as a general law, were not 
pb ed by Gregory IX. till the 24th year of Henry III 
tie canon which warrants this point of judicature was 
mc more ancient, and, without doubt, had travelled hi- 
tar long before the collection of Gt: gory was made; and 
tic authoritative. promulgatien by that pope, might give 
e ſanction to an uiage which had obtained ſome time 
before. | 5 | | 
THE granting adminiſtration of inteſtates“ effecis by the 
erlinary, though eſtabliſned on a more folid found tion, 
the expreſs law of this country, by the charter ot king 
Jokn, and confirmed by that of Henry III. did not pre- 
ral univerſally, It ſeems that lords in ſome places, in 
maintenancc of their former right, ſtill exerciſed ſome ju- 
eiclion in the diſpoſition of inteſtates“ goods, in oppoſi- 
ton 16 the authority of the biſhops. Ihe power hercby 
muitcd to the biſhops was abuſed in a very ſhameful 
manner; for initead of taking order for a due diſtribution 
of ſuch. goods, when they had once got poſſeſion of them, 
tey committed the adminiſtration of them to their ow: 
uſe; or tae uſe of their churches, and ſo defrauded thoſe, 
o whom, by right of ſucceſſion, they belonged ; and this 
te id with the pretence of law and conſcience on their ſide, 
wing that this diſpolition of them in pos rus very fully 
fed the requiſition of law. This practice grew to ſuch a 
Iv222t, as to occaſion a conſtitution in this king's reign, en- 
wing that ares thould not diſpoſe of them otherwiſe than 
53 Sela. 1675. Ed. I. and ſo is not in the common 


Ius clauſe, as before obſerved, printed charters. 
55 left out of the I»/peximus, 2 5 | 
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THAP. V. according to the Great Charter, that is, to the next of kin; 

ET notwithſtandi ing which, the practice {till continued, ang 

the right of ſuccemon was, by degrees, in a manner al. 

tered. It was even ſtated by the canons, as the law of the 

land k, tliat a third part of inteſtates' effects ſhould be d. 

— he the benefit of the church and the poor |; 

nich was in effect the whole that properly belonged to the 

inteſtate, after the partes rationabiles of the wife and chil. 

iren. Theſe abuſes of eccleſiaſtical judges gave Occaſion 

to two ſtatutes, made in the reign of Edward I. and . Ee. 
| Ward III. | 

Or decent, 1 BE. laſt mode of : acquiring property was s by ſucceſ 57. 

Ihe law of deſcent in the time of Glanville continued, with 

\ forne 5 variation. We have ſeen that in Glanville 

time eldeſt ſon was the ſole heir, in knight” s ſervice, 

and in re inſtances in ſoccage m; but it was now laid 

down by Bracton, generally, that, in both caſes, Jun de. 

" | mnt ad prongs It Was allo now held, that all 


been Weir, if living; were to o inlarit ; Jure repr erte, 
Thus the e'deſt fon dying in the life-time of his father, 
and leaving iſſue, that iſſue was to be preferred, in inherit- 
ing to the grandfather, beiore any younger brother of the 
father; which ſettled the doubt that had occaſioned fo 
much debate in the time of Henry II. o. 
THE rule of deſcent was, that the neareſt heir foul 
tueceed propingquter exciudit propiuguum, propinguus re- 
alm, remotus remotloreit. Sometimes the right of blood 
conſtituted a particular fort of propinquity, to the prejudice 
of the male heir, who, in other inſtances, is ſo much f- 
voured in our law; as in the following caſe : A man had 
a fon and daughter by one wife, and after her death mar- 
tied e and had a fon and daughter by her; the fon 


+ Decretal, ub. 5. t. 3. C. 42. „ BraQt, 64. b. 
S219. 1681. * Vid. git. 79. 
* Vid. ant. 78. Et 
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the ſecond marriage made a purchaſe of land, and died CHAP. V. 
4 — 
nd without children: in this caſe, ſays Þrafton, the ſiſter by HENRY IL 


al. be ſecond wife would take, in excluſion of the other bro- 
de ler aud ſiſter. Some were of opinion, that this piece of 
di. lay vas entirely confined to caſes of purchaſed lands, but that 
r; [a otherwiſe in caſes of inheritance ; for there reſpect 
the wis always to be had to the common anceſtor from whom 
ll. the inheritance deſcended; and the right ſhould never come 
101 a woman ſo long as there was a male, or one deſcended 
Wy from a ma ale, whether from the fame father and mother, or 
not. Bracton, however, ſeems to think, that this rule of 
"01, kicent was to be obſerved in inhberitances, as well as in 
ith WT purchaſed lands; becauſe every one, as he came into ſeiſin, 
It's made a /tipcs and a firſt degree 1: and fo it was ſettled in 
oe, he next reign, when this opinion of Bracton was adopt- 
Laid ed in the maxim, ſeiſina facit ſlipitem. The impediment 
. arden in the way of deſcent by the rule, nemo poteſt offe 
all heros et dominus, itil continued, though it was avoided by 
we many devices; the moſt common of which was that of in- 


11s koting to hold of the chief lord, and not of the feoflor; 
ict, for this avoided the OY of 48 homage to the elder 
fit. bother! | | 
the Tun 5 bad provided a preventive againſt impoſing De parti Suppes 
% WH poictitious children, to exclude thoſe who were next in- 8 | 
lcd to the inheritance. If a woman, either in the life 
ud at her husband, or after his death, had pretended to be 
„- esvant when it was thought ſhe was not, in order to 
ood dünherit the heir; the heir might have a writ commanding 
lice tte ſneriff to eule the woman to come before him, and 
l. WI icfore the guardians of the pleas of the crown, or before 
hal ch perſon as the king ſhould authorize to judge therein, 
0r- WW cauſe her to be inſpected by lawful and diſcreet wo- 
fon nen, in order to inquire of the truth * ; and ſhe was put 
in a lort of free cuſtody during her pregnancy, that tho 


? Brat, 65. 4 Ibid, 65, b. 7 Thid, 68. a. b. # Ibid. 69, 50, a h 


q 5 | | - 
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CHAP. V. impoſture, if any, might not Hoops detection. This waz 

—— 7 I 

1 le Wa which a woman was dealt with, wh 

HENRY III. t y in W zen ſhe 

lalſely pretended to be pregnant. if the huſband and wit 
acre together in educating a ſuppoſititious child as their 


0 TE 
— * 


oven, the right heir might have a writ 9 habeas cor p ard 


- 


of the huſhand and wife before the juſtices, where the 
truth would be examined. Another perſon who had 1 
temptation to play this trick upon the next heir, was the 
chict lord, Who, when he had an heir in ward, and it died, 
would ſometimes {ct up another, in order to continue the 
cuſtody of the land ; in which caſe, there Was a writ; nd 
- proceeding ſimilar to the former*. 
1 partition. WU an inheritance deſcended to more than one g 
and they could come to no agreement among themſelves 
concerning the diviſion of it, a proceeding might be ini. 
tuted to compel a parittiom, A writ was for this purpcbe 
directed to four or five perſons, who were appointed jul 
tices for the occaſion, and were to extend and appreciate 
the land by the oaths of good and lawful perſons choſen by 
the parties, who were called exte; zores; and this extent 
vas to be returned under their ſeals, before the king or 
his juſtices: when —_— Was made in the king's court 
in purſuance of ſuch extent, there iſſued a ſciſinam hal? 
ſacias, for each of he parceners to have poſſeſſion v. 3 
wer. I remains only to ſay a few words on the claim di 
Gower, and then we ſtall have finiſhed this part of our 
ſubject, namely, the title of private rights. Dover is de- 


fined by Eracton not in the words, but upon the ideas of 
Glanville x. Dower, ſays he, muſt be the third part of all 
the lands and tenements which a man had in his deme fi ty 
and in © Th 1 he could endow his wife on the dey 7 
the eftouſals? : fo that, according to Bracton, the claim ct 
dower was {1 i limited to the freehold of which the Hulbath 


act. TW 71. 8 Vide ant. 72. 
mY 715 4 to 77. b. ö 
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was ſeifed at aki time of the efoouſals, notwithſtanding the C HA P. V. 


was 

ſhe arion of Mga Charta, which feemed to extend it to Rey ms 
wits in tie land that belonged to the huſband during the cover- 
heir e. The regular alignment cf cover had been Sen 
La o widows by the ch apter oi  Z4agia Coveria juſt alluded to, 
FEW: | : 
tha and it was rendered more effectual, by a proviſion in the 
beute of Merton. More will be fzid of dower when we 
te WJ come to the remedies which the law had furniihed for reco- 
c, W'- Fi it. | | 

1 nus far concerning the law of private rights, as it 
WM food in che time of Henry III. | 

36 | . | 

g . Vid. ant. 242. | * Vid. ant. 261. 
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Of Tons. 
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CHAT MN 


HENRY 


Of Aeli -f Corts—Irits—Of Diſifn—2ffe of 


Neve! Difſerfin-— Form of the WFrit—Proceeding therem 


wel; -þ the Herd fl——L CE xcoptions to the Alffe—Afi a verti- 


tu in Furatiam— Dur cjecit infra Termimum=— Aſi 
97 ” A Niaſinei== Hfiſa Ultime P raſentationis 
—fxceptions theretg— Of. 2! Ode Impedit— Quare Nan 
Permittat — Afffa Adortis "Antec efferis — Vouching if 
IFarrantor— ILhere this Trait would lie— Mrit de Cin- 
1 2 770 P ermittat— Aiſa Utrum— Of Con- 
D ions —and Ge e les, different Trial. Dover 
ie 747/15 tf Right of Driver—Of IV afte—Of 
Hits of Ent! e Kinds there-f. 


HE whole courſe of judicial bees ding „ fince the 
time of Glanyiile, had become a buſineſs of much 
learning and reſinement; the writ, the proceſs, the plead- 


ing, the trial, cvery part of an action was treated as a ſub- 
ject of intricate dicuen, While theſe changes were 
made in the old remedies, new ones were invented, as 


more peculiarly adapted to certain caſes than thoſe beſore 
in uſe. Of all theſe we ſhall treat in their order. 

Acres are divided by Bratton into ſuch as Were in 
rem, or in perſonam, or mixt ; that is, real, perſonal, or 


mixt?*, Perſonal actions were for redreſs in matters ex 


contractu, and ex maleficio, as the Civilians termed it; and 
alſo in ſuch as they called gu, ex contractu, and quaſi ex 


67.4, It follows, that of perional actions ariſing ex 


2 Brat. 101. b. 


MN al 2 10 
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l ſeio, ſome were civil, and ſome criminal. Real 
ons are for the recovery of ſome certain thing; as a 
+1, or land: they were always brought againſt the per- 
err of it in ſhecie, and not for an equivalent in damages b. 
When an action was brought for any moveable, tome 


houzhe that it ſhould be conſidered as a real action, as 


well as perſonal, becauſe the perion poſſeſſed of it was to 
7! make reſtitution of the thing in queſtion ; but, ſays Brac- 
on, this was, in truth, only perſonal ; for the defendant 
7 ak ot obliged ſpecifically to reſtore the thing demanded, 
je but was only bound to the alternative of reſtoring the 


vice ot the thing ought always to be defined. A mixt 
ation was fo called, becauſe it was tam in per/onam, 
n 7H rem, having a mixt cauſe on waich it was 
funded ; as the proceeding de partitione among parceners, 
and de proparte ſororum; that for ſeitling of bounds be- 
een neighbours and baronies per rationabiles diviſas, or 
fer peramdbꝛelationes; in which each party ſeems to have 
been plaintiff and defendant, though he alone was properly 
flaintiff who commenced the ſuit. 


Hen, and ſuch as were to recover the property; a diſ- 
inction which will be very ſtrictly obſerved in all we have 
to lay on theſe actions, and was rigidly adhered to in apply- 
Ing them; it being a rule, that though a perſon who had 
ied in any proceeding for the poſſeſſion, might reſort to 
te next ſuperior remedy, yet he could never deſcend. He 
might have an aſſiſe of novel diſſeiſin; and if he failed in 
tat, he might have a writ of entry (a new writ, of which 
ve ſhall ſoon ſay more), and laſtly a writ of right; but 
having begun with a writ of right, NS; could not avail him- 
Elf of the other remedies e. 85 


ad Brac. 102. © Ibid, 104. 
| Sous 


en then in poſſeſſion of the thing, and were for the reco- 


ting, or its price; and therefore, in ſuch an action, the 


RE Al. actions were divided into ſuch as were to recover 
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DBHAP VE Sov r actions were perm! itted by law to be brouzke 
any diſtance of time; but, in general, actions were e 

to be brought within a certain period, on account cf (he 
defect of proof which would happen in a courſe of years" 
Suits which were to recover ſuch things as belonged t9 the 


— 
HENRY III. 


king's crown, might be brought at any diſtance ct ime; 
on waich privilege of the king was founded this rule, that 
uullum tempus currit contra regen or nullum tempus ccchiit 
egi: and it ſhould 8 em from Bracton's manner of e. 
prefling himſelf, that, inaſmuch as the ſuits of privat 
parties were limited, ws ecauſe, beyond a certain period, they 
could hardly be able to bring proofs ; the king, in concut— 
rence with the privilege of inſtituting his tuits without any 
limitation of time, ſhould, in queſtions of antiquity, be 


intitled to throw the 2s proband: on the defendant ; and 
oi: bis falling, ſhould reco without bringing au) proof 


at 2 all 8 N 4 
Of courts. BzroRE we enter upon the proceeding and conduct of 


actions then in uic, it may be convenient to premile a 
faort view of the courts in which civil and criminal juſlice 
oct: : 

14 


was adminiſtered: and firit of criminal ſuits. Criminal 


ſuits, Where a Corporal pia was to be inflicicd, uſed to be 
determined 7 n cid demini regis, in the king's court; 
Which gencral exprefiion is explained in Bracton by fay- 


[1 

i 
. 

p j 
M4 oi! * 
u 
| 1.00 
1 

i 
N. 
. 


ing, tliat if the offence concerned the king's perſon, as the 
crime of leſe majeſty, it was determined coram iff9 regs 


— — = 
— ——— — — — 
- — => 


by which was meant the great ſuperior court, of which i 


— — 


much has been already faid : if it concerned a private per- 
ſon, it was Coram jultitiariis ad hoc fpecialiter df atis; 
that is, we may ſuppoſe, either the juſtices in eyre or of 
gaol-delivery, Theie were all equally the king's courts; 
and as the lives and linibs of his ſubjects were in the king's 
hande, cer for protection or puniſhment, it was proper 
they ihould be ſubject to his deciſion only, unleſs in the 


s Bract, [02+ b, ; 8 Ibid. 103. 
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ny a criminal court; as the franchiſes of T2 and Tem, 
o /:fungthef and Outfangthef f. 

11k courts for the determination of civil ſuits were as 
low: Real actions might be commenced in the lord's 
court of whom the demandant claimed to hold his land; 
om whence they might be transferred, upon failure of 
tice, to the ſheriff's court, and from thence to the ſupe- 
nor one ?; but if ſuch a ſuit was not removed for ſome 
cauſe or other, it might be determined in the court baron. 
lu the county court were held pleas upon writs of ju/ticies, 
8 de ſervitlis et conſuetudinibus, of debt, and an infinitude 


aa 
it 
Woo 


ofother cauſes 3 among which were, ſuits de vetito namio, 
and pleas de NQUHUIS, unleſs it became an iſſue, whether 
re or not, and then the enquiry ſtood over till the coming 
the king's juſtices; the queſtion of a man's liberty being 
3 of too high con ſideration to be intrulted to an in- 
ſerior juriſdiction. 

Suck civil actions, ate perſonal or real, which 
were determinable in the king's court, were heard before 
juſtices of different kinds. The different courts which 
were called the king's are thus deſcribed by Bracton: Cu- 
ram habet unam propriam, ficut aulam regiam, et juftt- 
HTS capitales, gui proprias caufas regis termmant, el 
elrum omnium, per querelam, del per privilegium ſive 
Herta tem; the latter part of which deſcription he explains 
by inftancing one who had a grant not to be impleaded any 
where but coram ipſo domius rege; though it might be 
doubted whether per querelam is thereby explained, and 
whether that expreſſion does not mean a diſtinct method of 
proceeding by complaint, ſimilar to vehat we fee at this day 
in he modern king's bench, and of which we ſhall have 


Our author proceeds, and ſays, habet etiam curiam, et 


: BraR, 104. b. 3 . Ad magnam curia m. Bract. 10 5. 


Juftttiarmns 


occaſion to ſay more hereafter. Thus far of the aula regis. 
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tered up and down Bracton's work ſeveral paſſages which 
give us intimation of the nature of theſe courts ; the prin- 
cipal of which are the returns of writs. A compariſon of 


Writs, 


itincrant, and from thence into the bench, or coram regel. 


ter, will throw a new licht on the ien of the 
| _ | 


HISTORY OF THE 


7 erte 25 in banco roſe 3 gui cognoſcunt de oninby 
ptacitts, de quibus authoritatem habent cognoſcendl; ; et fn 
ua, JUr ſdictlonem non habent, nec coercionem; in 
which he ſcems to deſcribe the bench as having no authg- 
rity but by the writs returnable there. He goes on t. 


mention the juſtices itinerant through the counties; ſome- 
times ad oma placita z ſometimes ad quæadam ſpeciaiu 
as to taxe afiſes of novel diff eifin, of mortaunceſtor. and 


ad gavlas deliberandas, to deliver one or more particular 
g201S. As cauſes were ſometimes removed from the court 
baron to the county, ſo, as appears from Bradton, and 
as was hinted above, were they removed before the jutices 


+ ele are all the courts ſpoken of by Bracton ; and there. 


fore it muſt be concluded, that the court of exchequer was 
ſtill coniidered as identically the ſame with the aula regis; 


and that the proprias caufas regis particularly meant the 
government of the revenue; which is perfectly conſiſtent 
with the account before given | of this great court in its 
firit ori gin, and before the bench had any exiſtence. 
Busipzs this expreſs account of courts, there are ſcat— 


ſuch exprefiions, as they occur in the courſe of this chap- 


THE ſubject of writs 3 to * been ſtudied with 


great diligence; writs had been deviſed for a greater v Va- 
riety of occaſions than in Glanville's time, and they were 


diſcuſſed with more preciſion and ſyſtem. Bracton divides 


writs into different kinds, in this way. He ſays, there 


vere ſome which were formata ſuper certis caſibus, Dt 
CURSU, & de communi conſilio totius regni mos et appr 


* Brac, 105. b. „ ant. Abs 49» ge. 
| | "bats; 
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%; and cheſe could not be changed without the conſent C H AP. VI. 
ok 7 1325 power that framed them. There were others 
e calls ag iſiu alia, and which were varied according 


to the variety of caſes and complaints. "Theſe agiſtralia 


— 
HENRY III. 


die, it ſhould ſeem, from Eracton's account of them, 
were diſtinguiſhed from, and put in contraſt with, the bre- 
via formata, as being changeable without the permiſſion of 
the legiſlature *, "Thoſe which gave origin and com- 
mencement to a ſuit | were called brevia originalia, and 
were called, ſome of them aperta, or patentia, and ſome 
dura; ſuch as aroſe out of theſe were called judictalta : 
tieſe were varied according to the pleadings between the 
narties, and OOO purpoſe which they were to an- 
cre Wi liver. — 
was [x diſcourſing on the nature of civil allo we ſhall 
bein with thoſe that were called real. In order to under- 
then tand the deſign of the various real remedies which the law 
dent furniſhed, it will be neceſſary to attend to the manner in 
which they conſidered the occupation of land and its ap- 
purtenances, under the circumftances of a more 'or leſs 
complete enjoyment. | | 
Or land, a man might have either what they called po/- 
ſ an, or what they called u, or proprietas. Poſſeſſion 
was of various ſorts, and divided by very nice diſtinctions. 
One was ſaid to be quædam nua pedum poſitio, which they 
called intruſon; and this contained in it, ſays Bracton, 
minimum poſſeſſionis, and nihil juris, being ſomewhat of 
the nature of a diſſeiſin: in both it was a nuda poſſeſſio, 
till it received a veimentum by length of time. Another 
was a precarious and clandeſtine poſſeſſion, attended with 
violence, which acquired no ve/timentu;m by length of 
time; and this, ſays the ſame authority, had parum paſſeſ- 
ſonis, and nihil juris. A poſſeſſion for term of years, as 
it rave nothing but the uſufruct, was conſidered in a de- 


* Prat. 413. b. | Ibid. 414. b. 
| | | gree 


— 
— — — 


— — 


—ů 
— 


—.— 
— — ——————— 
— 


. 
* 
0 
| n 
2? 
* 0 I 
1 
j th "I 
1 1 
4 i F 
ne. 
+ 1 Pp 
N 1 
rf . 
11 
N. 
111 ; 
. \ 438 * 
1111 
1 | F; 
N n 
if | F ; p 
U ii 
| . 
{ 1 
i iP * 
4 : | 
/ ' 
: 
\ » 
Ti 
[1 ' * * = 
| it j 
' 0) 
\\ 3 
q 1 
y "ny : 
4; : 8 
[ 1 1 
' 
! i , 
=O 
ID 
Wl 
2 1 
"6 
; 1 : 
\ 146 . 
101 
1 „ 
f 43 : 
ui! 1 
1 
1 j : 4 
$1328 
$ 171 f 
1 
3 
11 Ii 
"m1 
| | 
I. 
1 4 
4} ; 
. 
{ lt! 
IN 
' ' ' 
. 1 
[ | 
wall: 
M 
, Wi 
3 11438} 
it 19 p 
j 1 
ni 
1 1 
| 
6 vg 
1 
1 
i fl ** | 
1 
q i 
j | 0 
1 
iT 
| 09 
1 '" 
446! 
i 3 
W's 
ii | 
„ '* 
I" 
Wy; „ N 
. i 
ty 1 
1H 
i 
N 
. 1 
i 
'Þ\!4 d 4 
| ö { 
4 
* 
=o | 
7 
14 938 
4 1 
0 Wet, 
| 
1 1 
In * 
is 1 
1 | 
4 1 
þ 1 11 
q Tl: 
v Witt. 
. on 
ty uh ' 
In . 
jt 
N bil 1 
M 
N 19 i 
4 i i 
0 ! : 
. 10 
$ 111 1 
1 . . 
4! : MA 
' 411 1 
i} IMA 
» 7 [ 
1 1 4 
14 f 
M! * 
4 U It 
Ll , 
N 
i 
in ; 
+1148 : ? 
lll! 
8 if! ' 
N 
li | 1 
1e 
ii i} 1 F 
(1 | : | 
un!!! ;. 
4; 1 
| MW. 
4 . 
{ in 
+ 
i}; 11 
| "I: 
11.40 
Wl! is. 
j t ” 
i 1 4 
n 
[1 444 
i TI i 1 
1 * 1 
- if ny 
ITY 
U . 
is 
1 
1 4 
' ö : 
it 
j 
bi | | 
14. 330 M0 
4 4 : 
1 
1 et 
D 
' ws 1 
| j 168. 
. 
” 
} Po 
} i; Fed 
1 1 1 
HEM 
1 1 
} . 
1 0 
4! | . 
14 N 
4 if in 
/ 
| 


0 
"lint 
0 


! 
i 

i 

4 
at 
'4 

i | 
N. 
! 


2 r= 


. __-— — 
89 — — _ = —— > 
— Y . 


320 


CHAP. VI. gree higher, as having al:gurd Paſſeſſiouis, but nibil 
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diſtinctions, beginning with the writ of inlruſian. Intruſio 
wats when a perſon, not having the leaſt ſpark of right 


HISTORY OF THE 


77171 
"The next was for lite, as dower, or the like; aa] 
being a ſtep higher, was faid to be ultum foſſeſſionis, b 
oath nihil juri . "I'he next degree was, where a perſon he 
8 and fee to him and his heirs; and then hf 
was ſaid to have plus poffeſpionts, et multum juris: and 
who had the freehold, fec, and property, united in him 
felt, had pirrimmm poſjeſfionis and plurimum juris, whit 
was called droit droit, and contained the higheſt degree 
property and poſiefion ; except that, even then, ſom 
other r pe rſon might have zzs majzs, or greater right ”, 
E hall ipeak of the remedies applicable to theſe {eve 
ral 5 of policifion in the order ſuggeſted by the aboy 


came into a vacant poſſeſſion; as, after the death of hilt 
anceftor, before the heir or the lord entered. The perl 
entitled to the reveriton, in ſuch caſe, might have a w 
which had been invented ſince the time of Glanville, A of 
reſulted from ſome of the artificial notions which we n 
juit ſtated concerning poſſeſſion. The form of this vn. 
varied according to the circumſtances under which n 
' perion bringing it claimed; whether he was the lord or Hu 
heir; whether he claimed upon the death of an anceitoriM;i 
| of a tenant in dovrer, or per legem Anglie, or for life. Thi , 
following was A more general form of it: Rex vicccaniſhe 
ſalutem. Pone per vadium et ſalvos plegios A. quid fit coral 
Sc. ad reſpodendum, or eftenſurus quare intruſfit ſe in ter 
ram, Oc. quam B. qui nuper obiit, tenuit de eodem C. e 
witam fan tantium, et que, poſt mortem ejuſdem B. ad cu b. 
dem C. reverti debuit, ut idem C. dicit : et habeas, &c. 0 
Pos$ESSION created a fort of right; it was adviſcab\M:; 
therefore for the heir to eject the intrudor within a yea 
or at the end of that time have recourſe to this writ 
for it is laid down by Bracton, that no one could be pull: 


m Bract. 159. b. 160. 
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ine this time of limitation, Bracton ſeems not very preciſe; 
fr he afterwards fays, at fartheſt, not at the diitance of 
ten or twelve years, as was determined in this reign *; 
but the claimant was then driven to his writ of entry, 


which more will be ſaid in its proper place. 


fon which was obtained by diſſeiſin, and the method of re- 
refs the law directed to be purſued. Diſſeiſin was now 
conſidered in a very large ſenſe, and much beyond the idea 
to which it was firſt W It was not only when the 
orner, or his agent, or family, who were in ſeiſin in his 
ume, were ejected from the frechold unjuſtly and violently, 
zithout judgment of law; but alſo, when a houſe had 


gent, or family, returning from his buſineſs, was denied 
admittance by one who had taken poſſeſſion, it was a diſ- 
kiſin; if a man was obſtructed in a free uſe of his frechold, 


lon, the full extent of that poſſeſſion was not enjoyed. If 
ay one dug, or put ſheep, or otherwiſe intruded upon, land, 
under claim of an eaſement (for if it was without a claim of 
icht it was only a treſpaſs) ; or, if a perſon made impro- 
per uſe of an eaſement he had a right to; this was a diſ- 
kilm, Again, if a perſon was in ſeiſin for life, or for 
jears, or as guardian, or otherwiſe, and infeoffed another, 
In prejudice of the right owner; if a perſon diſtrained for 
krvices not due, or where they were due, exceeded the 
bounds of a reaſonable diſtreis ; theſe were diſſeiſins. In 


nifed an Wiek contention againſt him, it was a diſſeiſin 
o the freehold p. | 

Tas above were diſſeiſins W violence; others were 
lad to be violent; but, in order to underſtand what the 


" 16 Hen. 111. . Bract. x60, 161. 3 A, P Ibid. 161. b. 162. 
V 9. 3 2 | law 


grounded upon the intruſion e; a writ lately invented, of 


keen left without any one therein, and the owner, his 


hat was a diſſeiſin; for though he might remain in poſſeſ- | 


wort, if one claimed to partake with the right owner, or 
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THE next thing to be conſidered is, that wrongful poſſeſ- of diſſeiſin. 
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law conſidered as a vials >nt diſſeiſin, we mult ſee has the 


nature of vis was. Vis was of two kinds, according to 


Bracton : thus, there was vis fimplex and vis armata. It 
is not difficult to conceive what was ſaid to be vis armata : 
it was not only the coming with weapons of any fort, or 
finding them at the place where they were uſed ; but if a 
perion came with arms, and made no uſe of them, the 


terror of them might be thought ſo to have operated, as 
to make the diſſeiſin ſeem to have been cum armis. Vis 
ſimplex is defined by Bracton to be guetiens quis, quod Ali 


videri putat, non per judicem repoſcit ; that is, wherever 


aà perſon took the law into his own hands. This diſtinc- 
tion of vis cum arms and vis fine armis, was important, as 


the penalty upon diſſeiſors was proportioned thereto 9. 


WHATEVER was the way in which the diſſeiſin was 


committed, the law not only allowed but required the dil- 
ſeiſee, incontinenter, flagrante diſfſeifi na et maleficts, to ex- 
pel the wrong-doer. What was meant by 7ncontinenter, 


Bracton thinks was pointed out by the term of fifteen days 


allow ed to a tenant ſummoned i in a writ of right. If the 


_ owner was preſent at the time of the diſſeiſin, he was to 


eject the diſteiſor that very day, if poſſible, or on the mor- 
row, or the third or fourth day; and beyond that time, pro- 


vided he had uninterruptedly continued his endeavours, by 


calling in the aſſtance of his friends, and reſuming the 
W | F 
Ir he was abſent when the diſſeiſin was 3 then 


a diſtinction was to be made according to the diſtance; a 


reaſonable time was allowed for his getting information of 
tue fact, and for his arrival; and if he purſued his attack 
upon the diſſeiſor within the ſtated time after ſuch arrival 
the law conſidered it as done incontinenter. As for in- 
flange, if he was out of the kingdom in, what was called, 
Jonipiex pereg? inatio to St. Jago, or in the king's ſervice 


q fn + 362, 


EN GLI SRL: AW. 
in FOI I he had ty days, and two floods and one 


ebb; which latter indulgence was for the delay occaſioned 


ed, and alſo the four days above-mentioned, to reſume the 
attack. If he was in a ſimplex peregrinatio to th Holy 
Land, he had a year allowed him, together with the fifteen 
ind four days; but if he was in what they called a gene- 
zal paſſage to the Holy Land, the time was three years, to- 
gether with the fifteen and four days. 

febi | SUCH was the time allowed by the law, for a man to re- 


2 zer period than that to elapſe, he gave up this right, and 
Is loft both his natural and civil poſſeſſion, as they called it, 
which were thencefor ward in the diſſeiſee, who could not 
% erwards be ejected but by judgment of law r. 
10 | As to the power of redreis by the act of the party in- 
„rh and the fituation in which recourſe muſt be had to 
*. the aſſiſe, the law may be ſhortly ſtated in this manner. 

ys For inſtance, I eject you from your freehold ; you may 


ho WY 1c an aſſiſe. Again, I eject you, and you me, inconti- 
rently, flagrante diſſeiſind; J cannot have an aſſiſe, be- 
cauſe I only ſuffer what I had before done myſelf. Again, 
| eject you, and you eject me, incontinently, and I, again, 


N 
by ncontinently eject you; ſtill you may have an aſſiſe, and 
ne WY © i infnitum; for the true poſſeſſor may, by law, eject, 

ncontinently, the wrong-doer, and an aſſiſe ſhall not be 
en brought againſt him for it: but ſhould the true poſſeſſor be 
a iegligent, after the diſſeiſin, in purſuing the injury, he loſt, 


3 was before ſaid, both his civil and ngtural poſteſſion, 
and had no redreſs but by the afliſe *. | 

Ir the diſſeiſor transferred the land on the day of the diſ- 
kin, or the day after, the donee might be ejected, incon- 
inently, by the true owner, the ſame as the principal diſ- 
kifr:; in like manner alſo, the aſſiſe might be brought 


Bract. 163. bid. 164. 


by the ſea: and then he had the fifteen days after he return- 


dreſs the injury he had ſuffered ; but if he permitted a lon- 
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= ner as the perſon whom he meant to afſiſt: he might tak 


Aﬀiſe of novel 


| 3 would not have been liable ad pœnam, but only to 
diſſeiſed by another, the true owner might either inconti 


and if he deferred doing it, the firſt diſſeiſor might do either 
In all theſe caſes of recovering poſſeſſion by force, the ſhe 


poſſeſſion, which became now more practiſed than ever. 


| him who was the dominus proprietatis, out of whoſe fee: 


had been dragged from his horſe or carriage; though 


HISTORY OF THE 


againſt both; againſt the firſt ad pœnam, and againſt the 
ſecond ad ponam and ad reſtitutinnem. If a long inter. 
val had paſled between the diſſeiſin and the transfer, the 


make reſtitution *. Again, if the firſt wrong-doer wag 


nently eject the laſt difleifor, or bring an aſſiſe againſt him 


ri, though not bound to interfere ex officio, might aſi 
at the requeſt of the diſſeiſee; yet he was to take care hoy 
he ated, as he would be ſubject to an aſſiſe, in like man 


a part in theſe matters, either as a private friend, or off. 
cially as ſheriff, to keep the king's peace n. | 

WEN the party diſleiſed had neglected to avail himſel 
of the authority the law gave him to recover poſſeſſt 
wile the injury was freſh, he was then to recur to the re 
cognition of aſſiſe; that compendious way for recoverin 


Evzrxy body who was tenant of a freehold nomine fi 
proprio, might have this remedy by aſſiſe; thoſe thereto 
who were in poſſeſſion nomine alieno, as a guardian, 
agent, the family of a man, or his ſervant; a firmaru 
or fructuary (not being a fedi firmarius) ; an uſurer, ( 
gueſt; one who held from day to day, or from year | 
year or an uſl uiructuary who held for a term of years; no 
of theſe could bring an aſſiſe; but that remedy was [cf 


I — — — 


thoſe intereſts iſſued. It is laid down gravely by Bradt 
that ſhould a man be ejected from his ſhip, guaſ# de lil 
tenemento, he was no more entitled to an aſſiſe than if 


makes a queſtion concerning an ejectment from a wood 


f BraRt. 164. 8 bid. 
5 | hou 


oul 
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houſe : to which he anſwers, that if it ſtood on his own 
hand, whether adhering to the foil or not, an aſiiſe would 
le; but if on the land of another r, and there had been any 
prohibition or injunction againſt the building, or removal, 
the perſon on whoſe land it was built might have an aſſiſe; 
if there had been none, and it had been removed without 
any conteſt, he could not have an aſſiſc *. FC 

An affiſe lay not only againſt the dilleitor; but againſt all 
his aiders and abettors, whether preſent or not ; not only 
aoainſt thoſe who did the fact, but againſt thoſe in whoſe 
name 1t was done; or who, after it was done, concurred 
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n or approved it; as by this avowal and ratification, they 


emed to make themſelves parties ). It only lay againſt 
thoſe, who were in ſome of the above ways parties to the 
at; and therefore not againſt an heir, or ſucceſſor to the 


Gftciſor; who, though liable to make reſtitution, were not 


to undergo a penalty for the difleifin *. Nevertheleſs, 
where any of the parties died, or the aſſiſe had not been 
brought with ſuch diligence as the law required, and the 
matter was not, by commencement of ſome proceeding, be- 
come litigious, as the lawyers called it; in ſuch caſes re- 
courſe was to be had, not to a writ of right as formerly, 
but to a remedy which had beœen lately invented, called a 
writ de ingreſſu, or writ of entry; which has been fo often 
alluded to, and of which more will be ſaid hereafter *. 
TE form of the writ of novel diſſeiſin differed from that 
in Glanville's s time in nothing but in the return: the limi- 
tation was ſtill, notwithſtanding the ſtatute, po? uitimum redi- 
tum domini regis de Britannid in Angliam®; but the return 
was 7%; ad primam 4 iſam cumpuſtitiaru noſtri ad partes illas 
vererint z according to the appointment of juſtices of afhſe, 


Form'of the 
Writ. 


as directed to be made by Magna Charta. It ſeems, that 


upon this writ pledges of proſecution were to be taken by 


the ſheriff only in caſe they had not been found in the 


Bract. 167, 168. 2 Ibid. 175, 176. 
! lbid. 171. * Vid. ant. 204, 


2 Ibid. 172. | 
Z 3 king's 
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1 plainants than one; though it was thought ſafer that each 
- ihoulg ſind two. Notwithſtanding the clauſe commanding 


never executed; but theſe were leſt to be eſtimated i in itte 
follow : In purſuance of guod tenementum faciat eſſe in pace, 


thereon; and if an entry was made by any one, unden any 
ſo to remain till the next aſſiſe. As to ſending the recog- 


be had, not by one or two, but by the whole, if poſible 
or, at leaſt, 5 ſeven; for an aſſiſe could not, ſays Bracton, 


was land or rent; whether it was conſecrated to the church 
or not; whether it was held ſolely, or in common. The 
were to ſce that the complainant did not put more in view 
than he bad claimed in his writ, for then he would bc 
aàmerced; though he ns if he 8 at leſs. They 
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kings court, or a promiſe given, which uſed in ſome in. 
nde to be accepted inſtead of pledges. The pledges 
were to be two at leaſt, and ſuch as were ſufſicient to pay the 
mſericordia to the king, if the complainant ſhould reira%, 
or not proſecute his ſuit. If a huſband and wife were com. 
plainants, two pledges were enough; and it was the prac.| 
tice to be contented with two, hen there were more com. 


— 


he ſheriff guod faciat tenementum reſeiferi de catallis, uus 
itill continued, "this part of the writ, fays Bracton, was 


damages by the recognitors b. 
Tas other directions of the writ were to be executes 


Ec. the ſheriff was to ſee that the diſſeiſor did not convey 
the land to any one, and that the diſſeiſee made no entry 


pretence whatever, he was to reſtore it to the true owir, 


nitors ad yidendum tenementum, he was to cauſe a view to 


be taken by leſe than ſeven, though it might, for 1 
reaſons, be taken by more than twelve. 

ilk reaſon of a VIEW Was, that there FEY be a cer- 
tainty about the matter in que tion, both ſor the guide cf 
tize Jurors 3 in ſwearing, and the judge in giving judgment, 
The jurors were to ſce what he freehold. was; whether it 


. Bra. . 
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were to ſee in what vill, in what locus, in what part of the 


Jus, and within what bounds, the freehoid lay. If it 


was a rent, they were to ſee the land out of which it iſſued 
an aſſiſe being the remedy for rents, in ſome caſes u here 
a diſtreſs failed): the like of common of paſture. They 
were to view not only the land where the common lay, but 
alſo that to which it was appurtenant © ; and thus, in all 
caſes, the jurors were to have a view of the wing in queſ- 
tion, for their, better information d. 

Ir was the complainant's duty to attend and point out 
all the above circumſtances to the jurors ; and if he could 
not, and appeared totally ignorant of the matter, the writ 


of affiſe was loſt, and the aſſiſe cadit in perambulationem, 


3s they called it; that is, became, by conſent of the par- 
tics, a perambulation to make a general enquiry concern- 
ing the locality, the metes and bounds of the land e. It 
was a rule, that could the complainant point out the locus, 
but not the preciſe part thereof, it was ſufficient if he was 


proved by the oaths of the recognitors to have ſeiſin any 


where in the /cus alledged. 

Ir either of the parties failed to appear at the day ap- 
pointed before the juſtices, his pledges were in miſericordid; 
it neither of them appeared, the aſſiſe was void, and all, 
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Proceediuę 
thercon. 


both principals and pledges, were in miſericordid. If the : 


dilleiſor appeared and confeſſed the diſſeiſin, as in ſo doing 
he acknowledged an injury which was againſt the peace, 
he was to be committed to gaol. If the diſſeiſor was ab- 
ſent, and the complainant preſent, together with the recog- 
nitors, though no one was preſent for the diſſeiſor, the 
aſliſe was ſtill to proceed per defaltam; it being a rule, that 


whe aſſiſe ſhould on no account be delayed: in ſuch caſe, 
however, the complainant was always examined as to the 
zround of his demand. The complainant might, at the 


un e of appearance, make a retraxit of his complaint; for 


« Bradt, 130. d Ibid. £ Ibid. f. Ibid. 182, 182. 
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which his pledges, as was before ſaid, would be amerced, 


— nn 
HENRY III. unleſs he obtained the licence of the court for fo doings, 


WHEN both parties appeared in court, the writ was tg 


be read, and the matter of complaint enquired into. Brac- 
ton blames ſome judges, who immediately, after hearing 
the writ read, would proceed to aſk the party complained 


of, what he could ſay againſt the aſſiſe: he thought it haſty 


and premature to put a perſon to anſwer, before the mat- 


ter of the complaint was properly examined and eſta- 


bliſhed; for it was not yet known whether the proceeding 


Q 


was to be by an /iſe or by a jury (the diſtinction between 


which will be ſcen preſently), whether the fact was a treſ- 


paſs or a lſeiſi, in: he thought, t therefore, that, as in a 
queſtion concerning the proprietas, the demandant was to 


they by vhat right he claimed; in like manner, 1n this 
| ſuit, it was not ſufficient barely to propound a complaint, 
but to ſhew the ju; guerelæ, and how the I) was 


entitled to make it. | 
THE juſtices, therefore, for their own information, and 


to inſtruct the jurors, were to interrogate as to the parti. 


culars of the complainant's caſe; of what freehold he was 


diſleiſed, whether land or rent, whether for life or in fee, 


whether by deſcent or purchaſe; of a rent, whether it 
iſſucd out of a chamber or a freehold, whether for life or in 
fee; of the boundaries and ſ:ze of the frechold, whetner 


there vas any ejeciment from the ſreehold, whether it was 


by day or night, with arms or without, with robbery or 
without; and innumerable other 1 wr which 


might conſtitu te ine merits of the caſe b. 


Wunx thefe enquiries had been m ade, then, and nct 
till then, was the tenant to be aſked, if he could ſay an 
thing why the aſſiſe ought to remain. The matter of ſuc 


objection might be found in the above interrogatories pit 


to the complainant. If the tenant could ſhew no cauſe why 


* BraRt, 182. b. „ Ibid. 194. 


the 
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C alſiſe ſhould remain, but at once denied he had com- CHAP. VI. 
mitted any diſſeiſin; he imply put himſelf upon the aſſiſe, 8 
1nd the aſſiſe proceeded, as they called it, in modum dſſiſæ, 
that is, upon the ſimple queſtion of diſſeiſin; and if the 
jurors were preſent, or ſeven of them at leaſt, againſt 
whom there was no cauſe of exception, they proceeded to 
take the aſſiſe; if they were not preſent, the aſſiſe was de- 
ferred to another day, when they were to * and the 
an le was to proceed. 
Ir the jurors appcared at the next day, then the exceptions 
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to them were to be ſtated. Theſe were of various kinds. 
Bratton ſays, that was a good exception to a juror, which 
would be a good one to a witneſs. One rendered infamous 
by having been convicted of perjury, could not be a juror, ac- 
cording to the rule expreſſed in the Englith of thoſe days: 
& He ne es othes wort he that es enes gylty of oth broken.” 
Any enmity againſt a party, any friend{hip with him, was a 
good exception. Being a ſervant, familiarity, conſangui- 
nity, affinity, unleſs the connexion was equally with both 
parties; being of the ſame table or family; under the 
power of a party, ſo as to be benefited or hurt; owing ſuit 
or ſervice ; being counſel or advocate; all theſe, and many K 
others, were good cauſes of exception to jurors. When Of the verdickt. o 
rin de parties had at length agreed upon a juror, they could | 
ter ot afterwards reject him; and when the number was com- 
was blete, the affiſe proceeded, the firſt juror having taken the 
7 or following oath : Hear this, ye juſtices, that I will ſpeak 
nich the truth of this aſſiſe, and of the tenement of which 1 

have had a view by the king's writ” * (altering theſe words 
4 pero the ſubject was a rent, a common, and the like), 
any Hand in nothing will omit to ſpeak the truth. So help 
uch me God, and theſe holy goſpels.“ After this, the 
bun other jurors, in order, repeated the following words: 


why That oath which the foreman here hath taken „ I will 
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CHAP. VI. 


HENRY III. 


the prothonotary, for the information of the jurors, was ti 
 rchearſe the eſtect of the writ, in the following way: « Yg 


vas adjourned into the great court, where it was finally tob 


HIS TOA OI TR 
5 hoes on my part, ſo help me God, and theſs holy g 20 


k 59. 
© nels K. | ; 
AFTER the oath was taken in the foregoing manne 


« ſhall ſay, upon the oath which you have taken, whethe 
« N. unjuſtly, and without a judgment, diſſeiſed B. g 
« his frechold in ſuch a vill, after the laſt return of th 
« king, &c. or not.” In this ſituation of things the juſ 
tices were to ſay nothing towards inſtructing the juror 
becauſe nothing had been ſaid by way of exception again 
the aſſiſe; but the jurors were to retire into ſome 79 
place, and there to converſe with one another upon wir 
they had in charge; and no one was to have acceſs to the: 
or talk with them, till they had given their verdict; no 
were ther „ on the other hand, by ſigns or words, to gi 
the leaſt intimation what their verdict was to be. 
TaERE often happened a difference of opinion betwee 
the jurors; in which caſe the court uſed, as it was calicd 
10 &frce the aſſiſe; that is, others, according to the num 
ber of diſſenting voices, were added to the major part 
the aſſiſe; and if they happened to agree, their verdict w 
held good ; and the difſenting jurors were to be amerc 
quaſi pro tranſgreſfone, ſays Bracton, as guilty of a ſort 
once, in obſtinately maintaining a difference of opinion 
WHEN the verdict was given, judgment was dcjivert 
according to it; unleſs the jurors ſhould have expreſl 
themſcives ebreurets and the juſtices were diſpoſed to ex 
mine further into the matter : and ſhou!d the jurors, or tho 
who were added by afforcement, ſtill be unable to declar 
plainly and fully what their meaning was, the mehod was, « 
ther to get the par ties to agree the matter, or the judgmet 


determined. Another way of putting A point of doubt au 


X Bratt, 134. b. 185. | 
1 | ebſcurt 
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tie nature of Which will be explained hereafter. When 
the aſſiſe failed to give a plain and intelligible verdict, it 
ws the Office of the Juitices to endeavour to elucidate it 
by interrogation and diſcuſſion. If the jurors were entirely 
ignorant of the matter, then, as in the former caſe, others 
were to be added who knew the truth ; and if, aſter that, 

the truth could not be got at, they were to give their ver- 
dict upon the beſt of their belief, according to their con- 
ſciences I. Though it was commonly ſaid, that truth was 
the province of the juror, and juſtice and judgment that of 
the judge; it ſeems, ſays Bracton, that judgment belongs 
© the jurors, - inaſmuch as they are to ſay upon their oath, 
whether one man diſſeiſed another. But yet, as the judge 
js to give a juſt judgment, it becomes him diligently to, 
weigh and examine what is ſaid by the jurors, to fee whe- 
ther it Contains any truth, that he may not himſelf be miſ- 

ed by their miſtakes n. 

ir judgment was given for the complainant, the land 

was to be reſtored, with all its produce, received and to be 

received, from the diſſeiſin to the time of the judgment; and, 

35 the theriff was commanded to keep the land in peace till 


for any unjuſt abuſe or miſuſe of the land in that interval, 
The diſſeiſor was to ſuifer certain penalties. He was to 
be in miſericordid regis, in proportion to the nature of the 
aiſſcilin; as, whether it was cum armis or without, fo as 
the miſericordia was never leſs than the damages: beſides 
this, he ſuffered a penalty for the peace, if it had been vio- 
lated, Again, if he had committed robbery with the diſ- 
ſeiſin, he ſuffered a triple penalty; for the diſſeiſin, the 
miſericordia; for the peace, impriſonment ; and for the 
robbery, as it is termed by Bracton, a heavy redemption : 
he did not, however, loſe life or limb, as the robbery was 


! BraRt. 185. b. 186. b. m Ibid. 186. b. 
not 


the aſſiſe was taken, the diſſeiſee was to recover damages 
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obſcurity into a courſe of examination, was by certificate, CHAP, VI. 


HENRY 111. 
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Exceptions to 
the alliſe. 


HISTORY OF THE. 


0 AP, VL. not proſecuted criminally. The aifivifor; if hs: was the 


principal in the fact, was alſo to give to the ſheriff, on 
account of his diſſeiſin, an ox and five ſhillings ; but thoſe 


who were only in aid, force, or counſel, did not, in gene- 


ral, pay this mulét to the ſheriff, though in ſome counties 
they did. The diſſeiſor was alſo to render damages, to he 


eſtimated by the oath of the jurors, and further, if need 


were, or the jurors had been exceſſive, to be taxed by the 
Juſtices. But the juſtices were not to eſtimate the damages 


at a larger ſum than the jurors had, unleſs it was a very clear 


caſe, that the jurors had taxed them much lower than w: 


reaſonable or proper v. 


IT Els liberty of increaſing the damages was allowed te 
the judges, in order that diſſeiſins might never eſcape the 
proper puniſhment of the law; for, in thoſe times of dif. 
order and oppreſſion, there were many great men who 


would commit diſſeiſins for the mere purpoſe of making 


the moſt of the fruits and profits during the time they 


could keep their unlawful poſſeſſion : | and when they had 


raiſed great ſums thereby, they could generally eſcape with 
a ſmall mijericordig, through the ill-placed lenity of ju- 
rors; who, when they, by their verdict, took from 
diſſeiſor the land, were unwilling to load him beſides wit 
heavy damages. For theſe reaſons, it was expected tha 


the juſtices ſhould examine very carefully into the change 
that had been made on the land ſince the diſſeiſin, eithe 
through the wilfulneſs or neglect of the diſſeiſor, or an 


otherwiſe; all which he was to be compelled to make 
good, notwithſtanding much of the damage might have 


happened by death of cattle and other accidents, which it 


was out of his power to govern: nor was any allowance 
to be made to a wrong-doer for improvements . 

Tus was the manner of proceeding, when nothing 
was ſaid againſt the . nor any exception taken way 


= Bract. 186. b. „„ * Ibid, 187. 
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ought 79 remain, as it was called ; but if the tenant did CHAP, VL 
not chuſe to put himſelf upon the aftiſe, he might except, — 
x plead ſuch matter as would cauſe it fo remain, that is, de- 
fer it for the preſent, or perhaps entirely deſtroy it. "Theſe 
exceptions were, to the writ, to the perſon of the com- 
plainant or tenant, and to the aſſiſe. Some exceptions to the 
writ deferred tlie aſſiſe, but did not deſtroy it: ſome exceptions 
to the perſon of the complainant entirely deſtroyed the aſſiſe: 
ſome exceptions were peremptory as to one perſon, and de- 
ferred the judgment, but were not peremptory as to another; 
25 where the complainant was not entitled to the action, but 
ome one elſe. The order of ſtating exceptions was this: 
if the writ was not good, there could be no further pro- 
ceding; but if that was good, then they reſorted to the 
perſon of the complainant, to ſee whether he was entitled 
to the complaint; then to the perſon of the tenant, to ſee if 
he was the perſon againſt whom the complaint ſhould 
be made; and laſt of all to the aſſiſe, to try /i tenens injuſt? 
fine judicio diſſeiſiverit ipſum querentem de libero tenemento 
join ſuch a vill, after ſuch a period of time b. 
Tnus, after the juriſdiction of the court was eſtabliſhed, 
the tenant was to take his exceptions to the writ. Ex- 
ceptions to the writ were many; if there was any thing 
fulty therein; a ſpurious ſeal; a raſure in a ſuſpicious 
part, as where the names of the perſons, or places, or 
things, were written (for a raſure in the legal part was 
not ſo important as in theſe points of fact) ; if the date was il 
at all changed ; if the complainant had had a former writ | 15 
of mortaunceſtor, of entry, or of right, and fo had not 1 
obſerved the order of writs. Again, any error deſtroyed | 
a writ, though it did not deſtroy the afſiſe. It was error, 
if the writ was againſt one who was poſſeſſed nomine aliens, 
a firmarius. The aſſiſe could not proceed if there was 
an error in the name, as Henricus for Wilhelmus ; and 
ſo in the cognomen, as Hubertus Roberti for Hubertus 
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CHAP.VI, JYalzeri; fo in the name of a vill whence a perſon took his 
deſcription, as London for Wincheſter : even if the error 
was in a ſyllable, as Henry de Brocheton, for Henry de Brac. 
ton; nay, even in a letter, as de Bratton, for de Bracton: 
again, in a name of dignity, as Henry de Bracton præcentin 
waen he was decanus; fo of a Wing; as vinean for 
eccleſiam d. 
THEN followed exceptions to the perſon of the com- 
plainant ; one of which was villenage, and its conſequences; 
 excommunication ; that he had not a freehold ; that he 
ſhould diſtrain inſtead of bringing this writ z and many 
others. The tenant might next except to his own perſon; 
as for inſtance, that the action ſhould have been agzinf 
his anceſtor or predeceſſor, and not againſt him". And 
laſt of all, having gone through exceptions to the writ ane. 
to the perſon, he might except to the aſſiſe, upon the cir. 
cumſtances of the caſe, by diſputing how far the operative 
words of the writ were juſtified in fact; how far he nj 
ct fi ne JUG: 79—difſerſtvit eum—de libero tenemento ſus —1n tui 
DU, every term of which charge was open to a variety 
of remarks and objections *. 2 Te 
ALL theſe exceptions, whether they w were peremptor 
or dilatory, were equally owt of the aſſiſe (which was mercy 
to try the diſſeiſin), and collateral to it; and therefore 
could not be determined by the recognitors of aſſiſe. We 
| have ſeen, that in Glanville's time * ſuch incidental matters on 
vere in general tried by duel, there being very few iſſus Wii 
which are ſaid by that author to have been uſually tried by 
1 recognition; of which one was, infra ætatem vel non; ot 
| another was, whether ſeiſed ut de vadie, or ut de feeds, and oi 
1 ſome others; as that of villenage, which was to be tried 
by the relations, and if they could not agree, by the vici- Mac 
nage; the gift of a fee, after a grant of the advowſon“ 


— nmmmnnn ) 
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1 1 4 Bract. 188, 189. © N vid. ant. 146. | 
I | * Ibid. from 190 to 204. u Glany. lib. 13. c. 20. 
4 | Idid. from 204 to 212. b. N | 
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nd others chat may be ſeen in that reign; but, in general, 
guts in debate that did not make the direct queſtion of 


ue of mankind concurring with the ſtatute made by 
{ncy II. concerning trials by recognitors, had ſo far 
revailed over the habits of their anceitors, that ſuitors 
kd commonly, when a fact was in litigation between 
hem in a cauſe, to conſent that the truth thereof ſhould be 
wuired of by a JURATA, or jury, in preference to a 
al by duel; and they accordingly uſed to pray the court 


or, 
for 


o long uſed to comply, that a jury had become the regular 


hus there had gradually ariſen a new fort of trial by 
ccognitors or Jurors, denominated a jurata; which was 
tribunal choſen by conſent of the parties themſelves, and, 
n that account, differing ſomewhat in its conſtitution, 
lien, and effect, from the aſ/{/a. 

To mention only one mark of their difference, and leave 
he reſt to be obſerved as occaiion preſents them : the 
lar in a jurata were not liable to conviction for perjury, 
or to the infamous judgment as the jurors in the /i 
ere; the reaſon for which, according to Bracton, was, 
ecauſe the jurata was a trial which the parties had them- 
Ives prayed to have, and therefore they had no reaſon to 


is idea) was a ſpecific remedy in a ſpecial caſe, to which 
nd which only the parties were by the law confined for 
tuning redreſs; and if the ends of juſtice were diſap- 
ointed by thoſe recognitors who were deſigned by the 
onſtitution to further it, they deſerved a very ſevere ani- 
nadyerſion. But, with ſubmiſſion, the reaſon of the 
onviction being allowed in one caſe, and not in the other, 
Fas not, it ſhould ſeem, owing to any particular difference 
n theſe two trials, as practiſed in the time of Henry III. but 


cauſe the Ars of Henry II. had prov ided that 
puniſh- 


un, were tried by the duel. Since that time, the good 


at it might be ſo; with which prayer courts had been 


ode of trying a fact in diſpute in a judicial proceeding. 


omplain of its determination; while the aſſiſe (to follow 
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CHAP. VI. ent for recognitors in the particular aſſiſes only 


— 
HENKY III. 


arscſe upon a fact in a writ of novel diſſeiſin, mortaunceſtor 
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which were then invented. The de volving of queſtion 
upon recognitors to be tried by the conſent of parties, wat 
a practice that originated afterwards, and therefore was ng 
within that proviſion: nothing can be a ſtronger mark o 
this trial not owing its exiſtence to that famous law g 
Henry II. than the n e of jurata. : 

Tu difference between affi fa and jurata was a ver 
common piece of learning in this reign. This diſtinction way 
always obſerved, and was never more nicely attended to 

than when it happened, as it ſometimes did, for an aſſiſ 
to be called upon to diſcharge the office of a juratu 
and, inſtead of deciding the direct point in the action, tt 
enquire of ſome collateral matter. For when any iflu 


pri 


ha 


an! 


and the like actions, which fact the parties agreed ſhoul 

be enquired of by a jurata; nothing was more natural 
nor indeed more commodious, than, inſtead of ſummon 
ing other recognitors, as in Glanville's time , that the 
gzgſiſa ſummoned in that action ſhould be the jurors tt 
whom they might refer the enquiry. This was general! 
the caſe ; and then the lawyers faid, cadit affiſa, et vertitu 
% juratam; the aſſiſe was turned into a jury, and the 
point in diſpute was determined by the recognitors, not er 
meduzm aſſiſe, but in modum Juratæ. 
Trvs, then, the exceptions mentioned als would 

in this reign, as they were out of the aſſiſe, be determined 
not in modum afſiſe, but in modum jurate ; as it were 
| ſays Bracton, by conſent of the parties; where one al 
ledged one thing, and the other the contrary, and ac 
_ prayed that the truth of what he ſaid might be Enquirec 
of. And in this caſe, ſays he, there is no conviction} 
for if the other party would controvert the ſaying of the 
* the law gave him full liberty to 2 that the proj 


_ *Glany, lib. 15 c. 20. 
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vi was falſe; the verdict of the jurors in this cafe being CHAP. VI. 
| only a proof of the exception; every ons being to prove the . 
ruth of his exception, and the perſon who replied to it 
being alſo bound to prove his replication, in which re- 
courſe was had to the Jurors, OE for want of other 
proof, 

Tris will be my clearer by giving an inſtance. 
Suppoſe the complainant ſtated his caſe by ſaying, that 
he married a wife having an inheritance, and after her 
death he was in ſeiſin till ſuch a one unjuſtly diſſeiſed him, 
and ſo was in ſeiſin per legem Angliæ, for he and his wife 
had children between them. If the tenant did not, in 
anſwer to this, deny the diſſeiſin, and put himſelf on the 
fie, to try whether he diſſeiſed him or not; he might 
deny ſome of the circumſtances which the complainant had 
lated as making his title: he might except that they had 
no child ; or if they had, that it died in the womb; or 
if it was born, that it was a monſter, and not a child; or if 
it was a child and born alive, that it was not heard to cry 
between four walls: when the complainant to ſuch a plea 
rplied the contrary, the truth of the allegation was then 
to be enquired of by the aſſiſe in modum juratæ. In the 
former caſe, of the general iſſue diſſeiſivit vel non, the 
jurors, if they ſwore falſely, would be liable to convic- 
ton; in the latter, they would not!. 

THE inſtances in which an aſſiſe might be turned into 
jury, were as numerous, as the exceptions that might be 
tken to the complaint. We ſhall content ourſelves with 
adding one more example to thoſe already given; and 
tis, being a very particular one, deſerves our notice. 
An affiſe was ſometimes turned into a jury propter tranſ- 
freſſ.onem, on account of a treſpaſs : as where a perſon 
made uſe of another's land againſt the owner's will ; or 
dere he uſed, as his own, the land of a perſon holding in 
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CHAP. VI. common with him; theſe might be diſſeiſins and treſpaſſes 


* treſpaſs a diſſeiſin. If then the entry upon the {tranger's 


bring an aſſiſe as for a diſſeiſin, and then the judge waz 
to examine whether it was done with a claim of right: ſo 


a probable error and ignorance, and under ſuch miſ 
name of ſeiſin, he was cleared of the imputation of a 
_ diſſeilin, and it was conſidered rather as a treſpaſs ; for 
which, if he acknowledged the fact, he was to make 


to enquire of the treſpaſs *. 


greſſionem diſtrictionis, on account of a treſpaſs committed 
in diſtraining; for a diſtreſs ſometimes amounted to a 


ingly determined, in the former caſe in modum afſiſe, in 
was brought upon an injury ſuffered by a diſtreſs, if it coul 


might be maintained as a jury to determine the treſpak* 


paſtor. It ſhould ſeem that the writ of treſpaſs was! 


HISTORY OF THE 


both; for every diſſeiſin was a treſpaſs, though not every 
land was without any claim of right, it was not a diſleiſin 


but a treſpaſs. But as it was uncertain 9 anime this was 
done; tae complainant uſed generally, in ſuch caſe, to 


that, if it ſhould turn out that he made the entry through 


take cut down trees, or the like, and did not do it in the 


amends; if he denied it, the aſſiſe was turned 1 into a jury 


A aſſiſe was ſometimes turned 1 into: a jury propter tranſ- 


diſſeiſin, ſometimes was only a treſpaſs ; and was accord- 
the latter in modum juratæ. When an aſſiſe, therefore, 
not be ved WEE as an aſſiſe to determine the diſſeiſin, it 

From what is here ſaid, and the little mention there 


in Bracton about any original ſpecific proceeding in caſe d 
treſpaſs, it ſhould ſeem, that though there might be a vrt 


of treſpaſs, it was rarely brought for entries upon land , 
but the uſual way of conſidering ſuch matters was in al 

aſſiſe, where the complainant was ſure of inflicting ſome : 
penalty on the wrong-doer, either as a diſſeiſor or a tr 5 


late invention not wheny approved by Bracton ; ; for it i 


2 Bract. 216. b. 0 „wid. 217. 
al 


it 18 


fa 


of the diſſeiſee quoad reſtitutionem ?. b 
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ſaid in another part of this author's work, that the writ 


quare vi et armis a perſon entered land, would be bad, 
becauſe it would be making a queſtion of the mode of the 
treſpaſs, when it ſhould hg for the treſpaſs ſimply. 

To return to the aſſiſe of novel diſſeiſin: This aſſiſe, 
according to Bracton, had three conſiderations: it was per- 
ſonal, propter factum; penal, propter injuriam; and thirdly, 


it was for reſtitution of the thing taken. As far as its ob- 
ject was penal (and pena ſuos tenere debet autores), it did 
not lie for the heir of the diſſeiſee, nor againſt the heir of 


the diſieiſor, if he died in the life of the diſſeiſee; for the 
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penalty was extinguiſhed with the perſon, and the heir was 


not to be puniſhed for the offence of his anceſtor : nor, 
in like manner, would an action lie for the heir of the 
diſſeiſee; for as between him and the diſſeiſor there was no 


obligation guoad pœnam, though there was guoad reſtitu- 


tionem; but his remedy was by a writ de ingreſſu, ſince 
called a writ of entry. As to this writ of entry, and when 
it lay in the nature of an aſſiſe of novel diſſeiſin, for an heir 
to recover poſſeſſion, it was to be ſeen whether the anceſtor 


had been properly diligent in procuring and proſecuting his 


ſuit ſo as to have got a view, and the jurors ſworn ; for 
then, by ſo doing, the aſſiſe of novel diſſeiſin, in caſe of 
his death, was ſaid to be perpetuated ; that is, the right of 
action for the diſſeiſin, ſo far as concerned the reſtitution, 
continued to the heir of the diſſeiſee againſt the diſſeiſor and 
his heirs. Some were of opinion, that, in this caſe, the 
action would hold quoad penam likewiſe againſt the diſ- 
ſeifor ; and though the aſſiſe was not proſecuted ſo far as 
the view, and electing the jurors, yet if as much diligence 
as poſſible had been uſed. though no action was commenced, 

the writ of entry was nevertheleſs continued to the heir 


U 


1 HE form of the writ of entry, when brought aber an 
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aſe, was as follows : : Præcipe A. 0 ju Ju i, Sc. reddat 


B. tantum terre cum pertinentiis in villa, &c. in quam non 
habet ingreſſum niſi per C. patrem ipſius A. cujus heres ipſe 
eft, qui predifum B. inde injuſtè et fine judicio diſſeiſſvit, 
et poftquam, &c. et unde afſiſa nove diſſeiſinæ ſummonita fuit 
ceram juſtitiariis noſtris ad primam, &c. et viſus terre 
captus, et remanſit afſiſa capienda, eo quod prædictus C. 
obrit ante captionem Ulius  aſfiſe (or, antequam juſtitiarii 
noſtri in partes illas venerint). Et niſi fecerit, &c. Theſe 
writs of entry grounded upon a diſſeiſin, varied according 
to the circumſtances which had happened ſince the diſſeiſin. 
One was, in quam ingreſſum non habet niſi per C. filium et 
heredem D. gui terram illam ei dimiſit poſtquam idem D. 
inj uſtè et fine judicio diſſeiſtverit ipſum B. &c, Another 
was, in quam non habet ingreſſum, niſi per talem, qui 
1577 . et fine judicio diſſeif ft vit talen poſtquam dem talis 


diſſeiſtveræt querentem ©. 


In this writ the heir of the diſſeiſor ETA have almoft all 
the anſwers and defences which the diſſeiſor himſelf, if he 
had lived, might have had againſt the affiſe of novel 
diſſeiſin; inaſmuch as this writ was in the nature of an aſſiſe 


of novel diſſeiſin in all reſpects that regarded reſtitution, 


though not guoad penam ;z and all ſuch matters would be 
determined by a jury. Bracton ſays expreſly, that no cor- 
poral on was to be inflicted by this action, on account of 
the diſſeiſin of the anceſtor ; nor Ages ; ; nor was the 
cuſtomary ox to be given to the ſheriff ; but only the 
mmyericor@a was to be paid for the unjuſt ation + 1 5 
Tris writ of entry grounded upon a diſſeiſin, like other 
writs of entry, was an invention ſinee the time of Glan- 
ville, and was the reſult of that refinement which had 
a all parts of ty law relating to . „ and Property. 


© Bract. 210. | 8 for every diſſeiſin proved. 
4 it icems that there was a cuſtom 5 _ 220. 


. ihe merit to demand an ox 


The 
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The earlieſt mention of theſe writs is in the third year of CHAP. VI. 


this king; when they are ſpoken of as in common uſe, 
and therefore it is probable that they were introduced not 
long after Glanville's time f. We ſhall have occaſion to 
treat more particularly of theſe new writs in their proper 
place. The writ which next preſents itſelf is another remedy 


HENRY III. 


concerning poſſeſſion, which alſo had been contrived ſince 
Glanville's time, and has fince been called the writ of | 


Quare eject infra terminum. 

Such were the notions concerning land, that white one 
perſon had a freehold in a tenement, another might, ſays 
Bracton, have at the ſame time the uſufruct, the uſe, and 
tne habitation 5. As we have been ſhewing how a man 
was to be reſtored to his freehold if he was ejected, we ſhall 
now ſee what was to be done, if a perſon was ejected before 
the expiration of. his term in the uſufruct, uſe or habita- 
tion of a tenement which he held for term of years. Such 
perſons, when ejected within their term, uſed ſometimes 
to bring a ꝛbrit of covenant ; but as that only lay between 
the perſon taking and perſon letting, (who alone were parties 
to and bound by the covenant) and the matter could not 
be determined, if at all, but with great difficulty in that 
way ; proviſion was made, ſays Bracton, by the wiſdom of 
the court and council“ for a farmer againſt all perſons 
whatſoever who ejected him, by the following writ: Pracipe 
A. quid juſtè et fine dilatione reddat B. tantum terre cum 
pertinentits in villa, &c. quam idem A. qui dimiſit, &c. or 
thus: Si talis fecerit te ſecurum, &c. oflenſurus quare 
leforceat, &c. tantum terre cum pertinentiis in villl, &c. 
quod talis dimiſit ipſi, &c, ad terminum qui nondum præteriit, 


Quare ejecit in- 
fra ter minum. 


fra quem terminum prædictus, &c. illud vendidit, Sc. 


Bract. 219. do each other, as they are placed 
Theſe terms 1 fructus, uſus and in here. Inſt. lib. 2. Tit. 4. 5. 
be bitatio, are borrowed from the civil h D concilio Curi:e proviſum, 


law, andthereſtand in as near a relation 
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HA P. VI. occaſ ne eint *-Denditionts ies Sc. poſimodum, &c, de 


l VIII. predict terra ejecit, ut dicit; et habeas ibi, Sc. or, Si 4, y 
fecerit te ſecurum, &c. func fummone B. quod ſit coram, Ec. 

ad reſpondendum eidem A. quare injuſtè ejectt eum de tante 0 

terra, Cc. quam C. ei dimiſit ad termine in qu nondun Wl * 

| c 


trateriit, enfra quem terminum, Ec. 
IF this writ lay againſt a ſtranger propter venditionen, 
much more ought it to lie againſt the perſon himſelf who WI * 
demiſed the land, if he ejected his own farmer. In ſuch 
caſe the writ was, gram C. de N. ei dimiſit ad terminum 


grit nondaum preter: 't, mfra quem terminum prædictus C. de 
eadem firma ſia injuſtt cjecit, ut dicit; et niſi, ; fecerit, 5.00: 
and this was, with little variation, the more common form . 
in caſe of ejectment by a ſtranger. "Theſe writs were 1 
drawn in two ways, both of which we have noticed in the \ 
above inſtances; the one of a præcipe; the other two of a g 
fi te fecerit ſecurum. The præcipe was thought the belt fl . 
and moſt compendious proceeding, on account of the pro- I 


cels of caption of the land into the king's hands, which lay 
upon that writ; and the avoiding the ee and delay 5 
of attachments, which was the proceſs upon the writ of 


fi te fecerit ſecurum, c. though we ſhall ſee, in after- 1 

times, that the latter became the moſt common and belt Ml - 

known of the two, being that which, from che words of it, A 

was called a guare ejecit infra terminum i. 

Tubs have we gone through the remedies which the F 
law had provided, where an injury was done to a mans _* 
Afite of bores ; fer 
mon. ſeiſin of a freehold. It follows ext in order, to ſpeak of A 
injuries done to a ſeiſin of things appurtenant to a free- | 
hold, fuch as common of paſture, and the like. We 8 
have ſeen, that in Glanvilie's time there was an aſſiſe of ” 


common of paſture, by which the complainant might 
recover r his beiin of a common, the tame ; as feifin of his 5 


i-Brath 226. I 
; land; 


ENGLISH LAW. 


of 'paſtur eto be made, where any one had ſurcharged the land. 
The forms of theſe two writs were the ſame now as in his 
time k. The writ of admeaſurement was executed by the 
ſheriff, who was to go in perſon to the place where the 
common lay, and cauſe the hundredors and all who were 


mons to appear, and after hearing their allegations, he was 
to make inquiry, by the oaths of ſuch neighbours by whom 
the truth could beſt be known, and by the inſpection of 
charters and initruments, how the right was ; and, accord- 


This was the writ upon which admeaſurements were uſu- 
ally made. But where a perſon overcharged his common 
beyond what his anceſtors had ever claimed, the admea- 
ſurement uſed to be made by a writ, invented ſince Glan- 
rille's time, to the following effect: Si A. fecerit, Sc. 
tunc, &c. quod fit coram juftitiariis ad primam aſftan, 
olenſurus quare ſuperonerat, &c. aliter quam C. pater ipfius 
B. cujus heres ipſe eſt, conſuevit : upon which the juſtices 
were to proceed as the ſheriff in the former inſtance did, 
and a ſummary inquiſition was made concerning the matter 
in diſpute n. POS 

ANOTHER writ had been introduced, called a writ de 
go jure. Where a perſon had recovered ſeiſin of a com- 
mon in an aſſiſe, grounding his title upon uſage and ſuf- 
ferance merely; as this determined only the ſeiſin, the 


chief lord might bring this writ to make the tenant ſhew 


QUO JURE exigit communiam paſture, c. deficut ule nul- 
lam communiam habet, &c. nec Jervituum ei facit quare, 
Ve. habere debeat, &c u. 


Tu writ in Glanville to the ſheriff, commanding him, | 


that præcipias R. quid, Ic. permittat habere H. OR 


Vid. ant. 190. Bract. 224 and * Thid, 229. Idid. 229. b. 
229. | bid. 229, b. 230. 


A a 4 | ſea, 


intereſted in the admeaſurement to meet; and there, in 
preſence of the parties to the writ, if they obeyed the ſum- 


ing to that, he was to admeaſure and allot the common l. 
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CHAP. VI. ſua, co. was preſerved, with ſome ſmall difference in the 
Wr I form. He was directed, that jufticies R. quod, Ac. per. 

mittat H. habere rationabile eſtoverium, &c. as the caſe 
| might be, of wood, turbary, and the like. | 
Of nuiſance. As a nuiſance, being an injury to a freehold, was Con- 
| ſidered in the nature of a diſſeiſin, and like that might be 
redreſſed by an aſſiſe; ſo allo, like that, it might, fiagrante 
| fate, be removed by the party injured without any cere- 
mony of application to the law: but after the party had laid 
by, he had, as in calls a diſſeiſin, no redreſs but by 
writ * | 
THERE is no mention in | Glanville of any other writ of 
nuiſance than the aſſiſe. We find now ſeveral writs to the 
ſheriff upon queſtions of nuiſance, One of theſe was, 
Dueſtus oft nobis talis, quad talis injuſtè et fine judicio leva- 
wit quendam murum (or whatever it might be) ad nocumen- 
tum liberi tenement: ſir, &c, poſt reditum neftrum d- 
Brittannia in Angham®: Et ideò tibi præcipimus, quid b. 
guelam illam audias, et poſtea eum inde juflt deduct facian 
ne amplius, &c. In the ſame manner writs might be 
formed, quare, &c. proftravit injuſte ad nocumentum liberi 
tenementi; quare, Oc. viam obfiruxit, c, quare divertit 
curſum aquæ, Sc. and ſo on, in numberleſs caſes of injury 
and nuiſance to a man's freehold *. Theſe laſt writs autho- 

5 rized the ſheriff to hear and determine the matter; and ſo 
were to all intents and purpoſes writs of ju/7ic:es, though 
that word was introduced only i in the following : Fufticies 
Sc. quid, &c. permittat H, habere guandam viam in terrd 
Jug, Sc. The writ of affiſe of nuiſance did not differ 
in form from thoſe in Glanyille, _—_—_ in the return now | 


* Char. lib. 12. C. 14. Vid. 1 in Pa Vid. ant. 2 64. Not · 
ant. 174. N By wWithſtanding which, we find Bracton 
P BraR. 231. ſtates this writ with a different limi- 
4 Ibid. 231. b. tation. It is not eaſy to account for 
We hare before 92 that by this want of agreement between our 
tue Stat. Mert. writs of novel diſ- author and the ſtatute. Vid. ant. 325. 
Herfin were not to exceed primam '* Brat, 233. | 
tram fretatianem domini regis qui nunc 1 SP, 
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n:. The proceedings upon this writ were the ſame 

z in an aſſiſe of novel diſſeiſin of a freehold. So much 
were aſſifes of common and of nuiſance conſidered in the 
me light as atliſes of freehold, that where either of, the 
arties died after the injury done, and the writ was to be 
wrought by or againſt the heir, we find a ſort of writ of 
entry was formed, in the nature of thoſe we before men- 
toned for recovery of lands: Præcipe quod, &c. reddat 
g. communiam paſture, &c. Præcipe quod, &c, relevari 
ſaciat et reparari quoddam fofſatum, &c. Pr.:cipe quod 
ermittat talem relevare, Sc": adapted, in the words of 
them, to the nature of the caſe, without any mention of an 


furd, 

A NUISANCE. was ſo much in the nature of, and ap- 
rroached ſo near to, a diſſeiſin, that ſometimes it might be 
conſidered in either light; and it was difficult to ſay which 
it properly was. Suppoſe a perſon cauſed water to over- 
fow; if it roſe upon the complainant's own freehold, 
which it moſt probably would if he had land on both ſides, 
this was thought rather a diſſeiſin than a nuiſance; but if it 
role only on the freehold of the wrong-doer, and from 
tience incommoded that of the complainant, it was then 


toer's land. But if part was in one, and part in the other, 
and the water run over both grounds; then, for one part 
he might have an aſſiſe of novel diſſeiſin of freehold ; for 
the other, an aſſiſe of nuiſance ; ſo that here would be two 
aliſes on account of the ſame land; in which caſe, of the 
two remedies, if one was to be choſen, Bratton adviſes 
the aſſiſe of nuiſance, as the moſt likely to remove the whole 


to the freehold, could not correct the nuiſance which was 
upon the other's land; while the aſſiſe of nuiſance, by re- 
© Brat, 233. b. „ Ibid. 235, b. 236, | 
„ 8 moving 


entry, which indeed would have been incoherent and ab- 


only a nuiſance, becauſe the fact was all in the wrong- 


miſchief: for the aſſiſe of novel diſſeiſin, as it was confined 
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CHAP. VL. moving the cauſe, effected both *. x A man might commi 
=A diffeifin-a and two nuiſances, by doing one fact on his ow 
ground. If he cut a ditch acroſs a road which led to a paſ 
ture, he, at once, committed a diſſeiſin of the common 
cauſed alſo one nuiſance by obſtructing the way, and ano. 
ther by diverting the water from its proper channel ?, 
AMONG other nuifances, a liberty or franchiſe might n 
a nuiſance to another liberty or franchiſe ; as where the 
liberty of holding a market was granted, ſo as not to be 
come a nuiſance to a neighbouring one. Now, a marke 
was faid to be vicinum, or neighbouring, if it was fix mile 
and a half z, and one-third of the other half diſtant from n 
another; which diſtance was computed with a view to the 
following conſiderations: ſuppoſing a day's journey to he 
twenty miles, and the day was divided into three parts, the 
firſt part would ſuffice for the journey thither ; the ſecond, 
for buying and ſelling; and the third, for returning home 
in reaſonable time before night. A market, if raiſe 
within this diſtance, was to be put down; yet a market te 
be held two or three days after another, though within that 
diſtance, could not be ſaid to be injurious ; and, accord- 
ingly, a market was not conſidered as a nuiſance „ unicliMct 
it was held before or at the time of another. 

BEFORE we take leave of aſſiſes of novel diſſeiſin, it wil 
be necellary to remark two or three particulars relating to 
them in general. If a diffeifin happened infra ſummonit. 

oenemjuſtitiariorum, there was no need of applying to the 
cu ia regis for a writ ; but the itinerant juſtices would make 
one themſelves, in this form: Talis de 1ali loco, et foci ſu 
ſuſtitiarii itinerantes in tali comitatu tali falutem. Duc/'ull 
eft nobis, and fo on, 2s in other writs ; only inſtead of theo 
term of limitation, theſe words were inſerted, by way of or 
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Wing zuriſdidion to the court, infra ſunmonitionem 7 1— 
ris noftri b. > | 

We have ſeen what proviſion was made by the ſtatute 
Merton in caſe of re-difleiſin<. If a perſon recovered 
Lin by judgment of the juſtices itinerant, and was put in 
aim by the ſheriff, and was afterwards diſſeiſed by the 
kme difleiſors; they, being convicted thereof, were to be 
nen and detained in gaol, till releaſed by the king or 


ſued the following writ to the ſheriff: Monſtrauit nobis 
tals, quod cum ipſe recuperaſſet ; mentioning the aſſiſe, 
ad ſo on; 7þſe talis, c. iterum, Sc. diſſeijruit : et ideo 


thi precipimus, quid aſſumptis tecum cuſtodibus placitorum 


lous hominibus, &c. diligentem facias inquiſitionem, &c. 
Et tunc ipſum capias, & in priſond noflra ſalvò cuſtedias, 
tec aliud inde praceperimus, et inde tali feif nam fuam 
rehabere facias, &c. And, in like manner, in all caſes 
where ſeiſin was recovered in court, whether by aſſiſe, 
recognition, jury, judgment, concord, or otherwiſe, and 
the recoverer was turned out, a writ of ets to this 
efect might be had e. 

Nxxr, as to the writ of execution to give ſeiſin to the 
complainant. When an aſſiſe happened, as it ſometimes 


brought the aſſiſe complaincd in the county that he had not 


effect to the ſheriff: Scias quad A. &c. recovered by aſſiſe; 

ct 1dto præcipimus, quod per viſum recognitorum „ 

afiſe, Sc. plenariam ſeiſinam habere facias, Ic. the. writ 

being ſtill varied, according as the diſſeiſin was confeſſed, 

off or otherwiſe. To every writ was added this clauſe : Et 
etiam pro. damnis ei adjudicatis infra quindenam facias ei 

cem Holidos habere, ne inde clamorem audiamus pro de- 


» Bract. 236. b. Vid. ant. 4 Bract. 236. b. 237. 
fectu, 


92 


therwiſe 3 and for the purpoſe of taking the offenders there 
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me naſtræ, et 12. tam militibus quam ali liberis et Iega- | 


dd, to be taken out of the county, and the perſon who 


yet got his ſeiſin, there iſſued a writ to the following 
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have the following writ to the ſheriff: Dueſtus ef? 10h 


ton was impeded in the uſe and enjoyment of his own {iſ 


who had had ſeiſin himſelf, or whoſe anceſtors, to who 
the advowſon had belonged, had had ſeiſin, thoſe who hel 
by feoffment, and not by deſcent, could not maintain 
unleſs they had, in fact, made one preſentation: for tit 
could not claim of the ſeiſin of thoſe whoſe heirs they weld 
not, in an aſſiſe, any more than they could in a writ « 


HISTORY OF THE 


in the county, and the complainant was hindered fro 
getting poſſeflion by the power of his adverſary, he mig 


Sc. quid cum in curid neſtra recuperdſſet ſeiſinam, & 
idle, Sc. non permittit eum uti ſerfs na ſua ; or ſciſmg 
Juan nondum habet, ſecu; :dum quod ei fuit adjudicata. | 
idea tibi precipimus, nod diligenter inquiras qui fueru 
recagnitores ejufdem ajjja, et per eorum viſum, Sc. plem 
riam ſeiſinam ei habere facias, et ipſum in ſeiſind ſud man 
teneas, et defendas; or thus, non permit tas, quad talis 
 moleftiam inferat, vel gravamen, quominis idem, Sc. 1 
poſſet eiſind ſud, ne aimplits, & ce. 5 
We have hitherto poken of fuch remedies : as were fu 
niſped when a perſon was difſeiſed of his freehold, or « 
ſome eaſement and right appurtenant to his freehold, an 
ariſing out of that of a ſtranger. We are now to treat 
appurtenances and rights which ariſe in a man's 0 
ground; as of the ſeiſin of a preſentation ; and when a per 


thereof, or that of his anceſtor. When a perſon preſente 
to a vacant church, to which himſelf or his anceſtors hi 
before preſented tempore pacis (for every one muſt have 
ſeiſin of his own, or of his anceſtor who laſt preſented 
and was impeded or deforced by any one who conteſted t 
preſentation ; this was to be determined by an affiſa tin 
preſentationis, as we before mentioned in the reign 0 
Henry 11*. As this aſſiſe could only be brought by 0 


© Braft, 23 7. ee 


right; 
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lde; all which Perlen were redreſſed by another ſort 


fro 
Uo (Writ k. 
5 
E a/hſa ultime reſentationis, or the writ of darrein 
7001 Ti iS i P ſont 4 


eule uit, as it was afterwards more uſually called, dif- 
ed in one or two particulars from that in Glanville's 
ne. The preſent began, Si talis te fecerit ſecurum, &c. 
& former was a ſimple ſummons. I he preient was made 


ris 1o/lris ad proximam aſſiſam (notwithſtanding the pro- 
ion of Magna Charta to the contrary) ® ; ſometimes apud 
Voimonaſterimum. 

Tas proceſs on this writ was as follows : At the firſt 
each party might eſſoin himſelf, if he pleaſed. If both 
de default, the ſuit failed, and the writ was loſt. If 
e diſturber only of the preſentation was preſent, the judg- 
nt was, ui recedat fine die. If the complainant only 
s preſent, then it was firſt to be ſeen, whether the diſ- 
ber had been ſummoned, or not: if he had, and the 
mmons was teſtified by the proper ſummoners, then he 
vs to be reſummoned ; but if he had not been ſummoned, 
the ſummons was not proved, or, upon appearing, he 
jected that he had not been ſummoned, or the ſummoys 
s not a reaſonable. one, another day was given him; 
dat that day, 1f the ſummons was proved, or not de- 
xd, there iſſued a writ of reſummons, by which he was 
moned to hear the recognition that had been arraigned, 
th the addition of this clauſe, et ad o/ftendendum quare 
fuit coram, &c. ſicut ſummonitus fuit, &c. At the 
' appointed, if he made his appearance, he was not per- 


the afliſe, whether the firſt or ſecond ſummons was 
ved or not, as the day had been appointed before, and 


 BraRt. 237- b. 238, * Vid. ant. 245. 


pht 3 nor could one who held for life, as in dower, or CHAP. VL. 


— 
HENRY III. 


urnable; ſometimes, according to Bracton, coram juſti- 
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ted to take ſuch objection to the ſummons as would de- 


knew he was to be ſummoned; and if he did not come, 


the 
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CHAP. VI. "the aſſiſo was taken by Alt veevided: che jurors wel 
— d 
HENRY III. 


Ec. ſometimes que habeas corpora, Gcli. for the; Jurot 
appear, the aſſiſe would be taken by default. 


_ efloined himſelf, and had another day given, and did ne 


jurors not, there was always one elloin on account of t| 


gone away. In ſhort, in every aſſiſe but that of novel dif 


after an eſſoin; nor, on the contrary, an eſſoin after are 
ſummons ; but the aſſiſe was immediately taken by defaul 
as ſome ſaid: and Bracton was further of opinion, tha 
even the eſſoin de ſervitio regis, though it lay after 2 


would not hold in this aſſiſe ultime præſentationis, hic 
as well as an affiſe of novel difleifin, was _— from thi 
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preſent. If they were not preſent, then there iſſued to t 
ſheriff a writ, which ſometimes was, oy venire facial 
to be preſent at another day; at which time if he did ne 


AGain, if at the firſt day of ſummons the tene 


appear at it, the aſſiſe was immediately taken by defaul 
without any re-ſummons ; alſo, if he appeared, and t 


appearance. | 
In this manner was a re-ſummons allowed when 
aſſiſe was taken out of the county, or before the juſtice 
ſpecially aſligned. But before the juſtices itinerant in th 
county ad omnia placita, no re- ſummons, nor the delay 
fifteen days were allowed, if the tenant was in the fam 
county with the church in queſtion at the time of the iter 
but the aſſiſe was taken by default, the fame as an afliſe 
novel diſſciſin . Again, a re-ſummons was not allowed: 
againſt a perſon within age, nor a minor; nor where th 
tenant had been ſeen in court, and had contumacioull 


ſeiſin, there was at the firſt day either an eſſoin or a re 
ſummons ; but at another day, there was no re-ſummo 


efloin and re-ſummons in every aſſiſe where they ia 


i It does not appear from Bratton 1 C91 para never {we but aſte 
what rule governed in the application the venire facias, as was the coutl 
of one or the other of theſe writs; in later times. 
much leſs can it be collected that the * BraQt. 238. 

. | £2 ; eſſoin 


— 
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een more particular in this account of the practice in re- 
ummons, becauſe it is applicable to all the remaining 
ifiſes of which we ſhall have to treat“. 

Ir, after theſe ſummons, re-ſummons, and eſſoins, the 
forceant did not come, would not anſwer, or contuma- 


uken by default. If he appeared, and could ſay nothing 
hy the aſſiſe ſhould remain, it proceeded at once; the de- 
frceant, in this aſſiſe, being allowed to call no warrantor, 


ght of preſenting n. 
Warn the complainant and deforceant 3 and 


the latter was diſpoſed to ſay ſomething againſt the aſſiſe, 


cale (or, profundare intentionem, as it was called), and 
ſew what title he had to the action; after which the defor- 
ceant was to ſtate his exceptions to the zntentis of the com- 
painant, and ſhew why the aſſiſe ſhould remain. The 


lituted the merits of the title, and was collected from the 
efectiye words of the writ: Quis advocatus—tempore 
jacis—preſentavit—ultimam perſonam—que mortua eft— 
a eccleſiam talemquæ vacat, cujus advocationem dicit ad 
pertinerèe that is, who was the real patron and owner 
« the advowſon, and that he was not a guardian or farmer, 
or tenant for years, who poſſeſſed nomine alieno, or for life, 
or by intruſion, or diſſeiſin; who, beſides not being properly 
owners, had never, perhaps, preſented,and F -5 never 
lad gained ſeiſin of the preſentation :—whether he obtained 
tis right in times of quiet and peace, and not by uſurpation 
and oppreſſion : —whether the preſentation was rendered 
complete by inſtitution ; for ſince the Conſtitution of the 
Council of Lateran, ordaining that preſentations. ſhould 


| Eract. 239. | n Ibdid. 
6 lapſe 


couſly left the court; the aſſiſe, as we ſaid before, was 


tecauſe the aſſiſe was taken generallyy tor him who had the 


then, ſays Bracton, it became the complainant to ſtate his 


matter of the intention and exception was what con- 


35k 


Gin, for the ſake of expedition and diſpatch, We * CHAP. VL 
1 
HENRY III. 


0 3 
e  — — — a ie —ä— nn on ͤ ͥüé——— — 


[ 
| 
; 


—— 
- — — < wed —— 


352 


CHAP. VI. 


1 
HENKY III. mo: nths, had been adopted in our jaw, it oftencr happene 


Exceptions 


thcretu, 


| be void, and the gift null, by ſuch ſecond preſentation of 
the donor; yet after ſuch fecond preſentation, he made 


extracted exceptions, both to deſtroy and defer the adliſe 


cept againſt the aſſiſe in various ways. He might fay 


made a gift of the advowſon, either by itſelf, or with thi 


ſelf, by a charter, which he there produced; and therefore 
that though the anceſtor might preſent, yet he could not 
for that reaſon preſent after. To this the complainant 


charter, if the other party ſimply denicd the charter and 
confirmation, and did not chuſe to go on by a guadrupli- 


HISTORY OF T HE 


lapſe to the biſhop if the patron did not preſent in f 


that preſentations, not being in time, were diſputed: 

whether it was a parſon that was preſented; for an af 
die not lie of a vicarage or prebend, nor of a Chapel: 
whether his death was natural or civil, as by entrance int 
religion, reſignation, or, what was the fame, marriage, 
any other act which diſabled him from holding his church 
and whether it was vacant. The queſtion of vacant, 9 
not, was to be determined by the ordinary, who was thi 
proper and legal judge thereof n. | 

From the above-mentioned articles of the writ d might 


but ſhould the deforceant admit them all, he might ſtill ex 


that tue complainant who grounded his aſſiſe upon the ſeif 
and preſentation of his anceſtor, afcer that preſentatio 


freehold to which it was appendant, to the deforceant him 


might reply, that after the charter mentioned he preſented 
N. who was admitted, fo that the charter was void, and 
the gift null; and this he could prove by the aſſiſe taken in 
modum jurate, unleſs the deforceant choſe to make a tripli- 
catio, or rejoinder, and ſay, that though that charter might 


another charter to him confirming the former, which had 
been invalidated by the ſecond. preſentation : and this he 
might offer to prove by the aſſiſe and witneſs named in the 


» Bract. from 240 to 242. | 
„ | catio. 
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catio, or ſurrejoinder, and ſay, that after all which was ſtated, C H A F. VI. 
he had ſince made another preſentation . The ſenſe of all 
this pleading was, that the laſt exerciſe of right by preſen- 
tation overbalanced every conſideration ariſing from the 
| right to make that preſentation and fo ſtood the law, con- 
formably with that deference which was univerſally ſhewn 
our old juriſprudence to ſeiſin, or poſſeſſion, whatever the 
right to that ſeiſin and poſſeſſion might be. 

Ir might be excepted, that the complainant had aliened 
the land to which the advowſon was appendant, cum omni- 
bus pertinentiis; or that he had not in his hands any part of 
the freehold to which it was appendant, but had loft it all 
by judgment or by diſſeiſin: for though he might have a 
right to the freehold and its appurtenances, he was firſt to 
recover that, before he could preſentꝰ. "Theſe and many 
other matters might be excepted againſt the aſſiſe. 

NoTHiNG can better ſhew the nature of this aſſiſe, 
how far it had effect, and where it failed, than ſome caſes 
determined in this reign. In one of theſe it was held, that 
when it could not be proved who made the laſt preſentation, 
nor the next before, nor the next before that, the plea 
ſhould proceed upon the mere right and property, hy that 
fame writ of aſſiſe, without recurring to any writ of right: 

a narratio therefore, or count, was immediately to be made 
of the ſeifin of an anceſtor, and of the right deſcending to 
the demandant, as if it had been ab initio a ſuit upon the 
right; and the tenant might, as he choſe, put himſelf upon 
the great aſſiſe, or defend himſelf by duel. Another caſe 
was this: Suppoſe a man had an advowſon of a church, 
and being in ſeiſin of the preſentation, gave it in marriage, 
and afterwards, before he made any preſentation, the 
donee gave it again to another, and then the church for the 
firſt time became vacant z- upon which the donor, the firſt 
donee, and the ſecond donee, all preſented : in this caſe, 


— nmmmnnced 
HENRY III. 


o Bract. 242. b. P Ibid. 242. b. 243. | 
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CHAP. VI. ihe donor would, in an affiſe for the preſentation, be pre- 
"HO WO, 
IEE VIII. ferred to the other two; for the firſt donee had no true 


Of vare im- 


f cdi: 5 


ſgiſin, fo as to transfer the advowſon to another; nor could 
the ſecond donee receive what the firſt could not give him: 
and ſo it was detorn nined in more caſes than one, that | 
where a perſon, to whom an advowſon was given, con- 
veyed it away before he had preſented to it, the Cconvey- 


ance was null, becauſe there was no o remedy to give it 


eff C1. = 
As perſons, in the foregoing inſtances - having RE 


tations, could not go upon any ſeiſin of PA Own or their 


anceſtors z ; and in all caſes, as thoſe who had by any lawful 
means acquired a right of preſentation, whether by gift or 
by judgment, for lite or in perpetuity, would, if they had 
not preſented before, have been unable to maintain their 


right in an «fſiſa ultime præſentationis, or a writ of right of 


advowſon ; remedies had been deviſed ſome time in this 
reign by two wirits, one called guare 1mpedit, the other | 


quare non permittit; for ſo Bratton calls it, though the 


words of the writ are quod permittat. The difference be- | 


tween theſe two writs of guare zmpedit and quare non per— 
 mittit, is thus explained by Bratton: Impedire eff ponere 
FEDEM IN js alienum, quod quis habet in jure præſentandl. 


When a right, whatever it might be, was accompanied not 
with a proper ſeiſin, but a uf ſeiſina, in ſuch caſe the 
remedy was by uh, impedit. But if the perſon preſent- 
ing had not even this guafſs ſeiſina, but clearly none at all; 
as where a right of preſentation accrued by donation, or by 

reaſon of a rename has for life, as in dower, or pe, 
logon terrœ; qr to a farmer by reaſon of his farm; to a 
creditor by reaſon of a pledge, where no ſeiſin nor qu} 
ſeltin was had ; there, as no one could be ſaid ponere peden 
in jus, or in a guaſs ſeiſin (which the perſon in fact never 
had), a gi Gre impedit Wound not hold, but recourſe muſt be 


4 Bract. 245. b. 246. I 
| had 


ad 
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had to the quare non permittit ; which purported that the CHAP. VI, 
perſon who had the property, or proprietas, did not permit bro nn 


him who was in poſſeſſion to uſe his 7s poſſeſſionts. 

Taz writ of quare impedit was as follows: Dnia A. 
fecit nos ſecuros de clamore, &c. pone per vadium, &c. ad 
reſpondendum eidem A. QUARE IMPEDIT eundem A. pre- 
ſentare idoneam perſonam ad eccleſh tam de M. cujus eccleſie 
advocationem idem A. nuper in curid noſtrd coram juſtitiariis 
nſtris apud Weſtmonaſterium recuperavit verſus eundem B. 
fer judicium curie notre ; unde idem A. queritur quad præ- 
dictus B. injuſtè et contra coronam noſtram, or in contemptum 
curiæ moftire eum inde IMPEDIT : & habeas, c. This 
was the form of the writ of quare impedit, which has rather 
the appearance of a writ of execution, or at leaſt a judicial 
proceſs to enforce a judgment in ſome action, than an ori- 
ginal writ. "The writ of quare non permittit was as fol- 
lows : Præcipe A. QUoD ju/te et fine dilatione PERMITTAT 
B. praſentare idoneam perſonam ad eccleſiam, &c. que 
vacat, et ad ſuam ſpectat donationem, ut dicit; et unde que- 
ritur quod prædictus A. eum injuſte impedit. Et niſi fecerit, 
et idem B. fecerit te ſecurum, &c. tunc ſummone, &c. quad 
fit coram juſtitiariis noſtris, Sc. oftenſurus quare non 
ſecerit, &c. From the comparing of theſe writs, it ſeems, 
ſays Bracton, that the quare impedit and quare non permittit 
come to the ſame thing * ; in which obſervation later times 
have agreed with him; for the writ of gzare impedit, which 
ſeems to have been very recently introduced, and in a very 
uniniſhed ſtate, ſoon became oblolete*, and the guare non 
ſermittit was continued, and is ſtill in uſe, under the name, 
however, of quart impellit. | 

THE proceſs in this writ was as follows : If the party 
did not appear to the ſummons on the firſt day, nor eſſoin 


himſelf, then the old on (before the n of La- 


- r Brack. 247. | prœſentationis, and quare impedit, are 


Vid. 2 Weſt. 13 Ed. I. c 5, mentioned as the only origiuat writs 


Where a writ of right, of ultime to recover advow ſons. : 
B11 _ teran, 


Quare non per- 


CHAP. VT. 
— 
HENRY III. 
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teran, when no time run in caſe of vacancy of churches) 
was to attach the impeders by pledges, and ſo on by better 
pledges, and to run through the whole ſolemnity of the 


proceſs by attachment : but fince that time, the courts had 


got into the uſage of proceeding with more diſpatch; in a 
way, ſays Bracton, not warranted by law, yet, as he ad- 


mits, ſuch as was excuſed by the neceiiity of the caſe, which 


required that a lapſe ſhould be prevented, if poſſible. This 
was, in the firſt inſtance to diſtrain the impeder, either by 
directing the ſheriff, qudd habeat corpus ejus, or quod diſtrin- 


gat eum per terras et catalla, quid manus non apponat, or 
quid faciat eum venire. Hoc, ſays Bracton, provenit non 


per judicium, fed per conſilium curiæ, to diſappoint and 


puniſh the malice of thoſe who hindered preſentations in 


onder that lapſes might happen v. It ſeems this proceſs 


was warranted by the order of the court merely, and it is 


ſpoken of by Bracton as an intrenchment on the regular 


courſe of proceeding, that was to be excuſed by the nature 
of the caſe. The legiſlature at length interpoſed to autho- 


rize this proceeding, and ſettled it ſomewhat 1 in the manner 


it is here ſtated *. 


IF the impeder 1 was within age, a had nothing by which 


he might be diſtrained, then the perſon in whoſe hands he 
was, and by whoſe advice he was directed, was to be ſum- 
moned: 1b: habeas B. qui eft infra ætatem, et in cſtodid 


ul, Ec. ad reſpond. 8 
Ir was the opinion of ſome, that the patron only was to 


be ſummoned, and not the elerk, becauſe he claimed 
nothing in the advowſon. But in truth, ſays Bracton, it 


was firſt to be ſeen, whether it was the patron or the clerk 
that cauſed the impediment ; for both might be impeders at 
different times; the patron. before he loſt the preſentation 


by judgment, and the clerk by afterwards inſiſting on it: 
and in this caſe, the clerk was to be ſummoned as a princi- 
* Brack 24. * By the Stat. Marlb, 52 Hen. III. c. 12. Vid. poſt, 
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pal impeder, and the patron only incidentally, to ſhew CHAP. VI. 


what right he could claim in a preſentation which he had 


once loſt by judgment of law. If a patron cauſed a clerk, 


properly inſtituted, to be ſummoned for impeding his pre- 
ſentation, he might anſwer, that the church was not vacant ; 
which would be tried by the biſhop ; or he might ſay, that 
he claimed nothing in the advowlon, nor impeded any one 
by preſenting, but that he himſelf was already in poſſeſſion, 
and therefore that the church was not vacant. 

LesrT the biſhop ſhould put an incumbent into the church 


pendente lite, before the ſix months elapſed, there uſed to 


go an inhibition ne incumbraret, or ne clericum admittet, &c. 
ſo that the biſhop could not afterwards admit any one, till 
the ſuit depending was determined. If, however, the laſt 
preſentation was determined in one ſuit, and another was 
depending upon the right, the biſhop was to admit a clerk 
preſented by him who had the laſt preſentation, notwith- 
ſtanding the prohibition ®. 

WHEN a perſon recovered ſeifin by aſſiſe of darrein pre- 
ſentment, by guare impedit, or quare non permittit, there 
went a writ to the biſhop ad admittendum clericum, which 
uſually ſtated the record and judgment in the action. When 


theſe writs were occaſioned by either of the two laſt actions, 


there was a clauſe inſerted, which was left out in that 
which iſſued after an aſſiſe; and as this ſhews a remarkable 
difference between theſe actions, it may be worth noticing. 
In the caſe of a quare impedit, and quare non permittit, a 
clauſe was inſerted in this writ, which directs that the clerk 


ſhould be admitted non obſtante reclamatione tal;s, naming 


the unſucceſsful party. Now, as a guare ::pedit and 


grare non permittit were actions between certain parties, 


who were to abide the judgment given between them, 

neither ought to reſiſt the execution thereof, and ſuch a 

clauſe was very proper. But in an aſſiſe of darrein preſent- 
Bract. 247. b. 248. 
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III. 
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ment it was otherwiſe ; j for though the ſuit was between 
certain parties, yet the aſſiſe was not only to enquire of 
their right, but of that of any other perſons whatſoever; 
the writ directing the jurors to recogniſe generally quis 
advacatus, who, and not whether either of the parties only, 
made the laſt preſentation ; and therefore it would be in 
vain to ſay, non reciamante the perſons named in the writ, 
when any other perſon might reſiſt it, if the aſſiſe declared 
for kim, though he was not named in the writ ®, When 
this aſſiſe was taken i modum jurate, the iſſue in ſuch 


caſe not being quis, Se. but on a collateral fact, then this 
_ Clauſe was inſerted. 


Ir the clerk of the patron who- loſt in the aſſiſe, inſtituted 
any ſuit againſt the other clerk in the ſpiritual court, there 
went a vrohibition to ſtop i it, as we before ſaw in Henry II. 
reign e. Should the biſhop negle& to obey the writ ad ad. 
mittendum clericuzm, there iſſued another of guare non admiſit ; 
upon which lay the proceis of attachment: and upon this, 
enquiry might be made into the reaſons and propriety of the 
delay 4. Thus far of theſe writs of poſſeſſion concerning 


| 1 1 he \ writ of right of advowſon n to 


another place. 

AND now we have gone through the remedies the law 
provided, where a man was diſturbed by violence or other- 
wiſe from his own. proper ſeiſin. We are next to ſpeak of 
the ſeiſin of anther ; the principal of which is, that of an 


anceſtor : in ſuch caſe, the method in which the next heir 
ien recover, was by aff:ija mortis anteceſſorts. 


IE writ of mortis anteceſſoris preſerved now the form 


it had received in Glanville's time *, with the ſingle 


variation of the return, and limitation. The limitation, 
according to the alteration made by the Stat. Merton, was, 
fs obitt peſt ultimum reditum regis Fobannis 25 noſtri de 


d Brat, 248. b. d Brat. 251. b. 
F Ibid. 230. b. Vide aut e, 141. * EF ide 2nt- 517 8. 


Liber nid 
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Hiernia in Angham ; the return was, cram jufltlurits 


wſtris ad primam affiſam, cum in partes illus venerint : 
] 


tough to theſe variations it may be added, that whereas in 
Glanville's time it ſeems to have been only on a- father's 


ting ſeiſed, it was now extended further, to the death of a 


mother, brother, ſiſter, uncle, and aunt, Theſe were the 


degrees within which an aſſiſe was limited; for a proper 
writ of mortaunceſtor never was allowed ſo high as the 
grandfather (though there was a writ de erte avi, and vi, 
nich Bracton calls partly a mortaunceſtor, and partly 1 
writ de conſanguinitate ), nor in deſcent lo low as the grand- 
ſun; no aſſiſe being allowed of the death of one or of the 
other, though a grandſon might have an aſſiſe of the death 

of his uncle or aunt, as before ſaid. Again, this affiſe 
would not lie inter conjun&tas perſonas, as brothers and 
ſlters, grandſons and grand-daughters s. We ſhall after- 
wards fee how the writ de conjanguimtate was framed to 

ſepply fome of theſe defects. 


Id an afſiſe of mortaunceſtor the proceſs was a re- ſum- 


mens, in the ſame manner as was before mentioned in the 


alle of darrein preſentment; and if at length the parties 
appeared, but the jurors did not, then there was an award, 

that ponatur aſa in reſpectum pro di fvctu juratorum; and 
they were called together again by a Hhubeas corpora furato- 
rum, juſt as was ſtated in that aſſiſeb. It appears in Glan- 
villes time that tie tenant was not to be waited for after the 
firſt ſummons. 

WIEN both the demancant and tenant appeared in court, 
the tenant might call a warrantor ; a privilege which Glan- 
ile does not mention as allowed in this writ; upon which 
there iſſued a ſummons d warrai:tizandum. If at the day 
tie demandant and tenant appeared, but the warrantor 
made default, then the aſſiſe was taken by the default of the 
warrantor; nor was any proceſs of diſtreſs by caption of his 


Bratt. 254.261. b. 5 Ibic, n Ibid, 255. 255. b. 256. 
B b 4 land, 
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CHAP. V. Jand, or otherwiſe, allowed againſt the warrantor, till the 
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be taken on that day for want of Jurors, or for any other 
cauſe, and the warrantor appeared before it was; yet, 
notwithſtanding, he would not be heard till the afliſe had 
firſt been taken. If the tenant loſt by the aſſiſe, they pro. WW: 


and this was the great difference between the ſituation of 2 
tenant under theſe circumſtances in an aſſiſe of mortaun- 


HISTORY OF THE 


aſſiſe was taken, and it was known whether the tenant loſt 
or retained his land, and ſo whether he needed any recom. 
pence from his warrantor : and even ſhould the afliſe not 


ceeded againſt the warrantor, and diſtrained by the writ of 

CAPE in manum domini regis, &c. de terrd ipſius A. ad valen. We 
tiam terre, &c. quia B. recuperavit verſus, &c. If the Ml 
warrantor appeared in obedience to this compulſory procek, 
he either entered into the warranty, or pleaded he was not 
bound to give a re compence in value; for this obligation of Wi 
his warranty was the only point which he could now deny, Wl 
it being in vain to ſay any thing about the other of defend- 
ing him in his ſeiſin, that being loſt by the aſſiſe. If he WM, 


— q 


— 


could not defend the recompence in value, he was imme- 


diately to make the uſual ſatisfaction to the tenant. 
Ir the warrantor appeared at the firſt day, he either 


entered into the warranty, or ſhewed why he did not. If 


he entered i into the warranty, he might make all the anſwers 
and exceptions the tenant might; and he became, in fact 
the very tenant; he might call others to warrant him; and 
if the laſt warrantor could not deny his warranty, or the 


aſſiſe was taken by his default, he was to give a recompence 


in value to his feoffee, and that feoffee to his, and ſo on, to 


the tenant in the action. 


WIEN the warrantor denied that he was wk to 


7 warrant, no other penalty, as we faid before, was inflicted 


on the tenant, but that the aſſiſe was taken by default; 


ceſtor, and in a writ of right: and with reaſon; for in 
the al, the warrantor was only to defend againſt the 
alle, oy fayi ing ſomething to > thew that it ought to re- 


main; ; 
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main; and if he could not ſay any thing to that effect, CHAP. VL 


the aſſiſe proceeded of courſe, and the queſtion was only WiF TL 


upon the poſſeſſion: whereas in a ſuit de proprietate, the 
warrantor was called to anſwer to the demand, and defend 
the very right; and he was bound to ſhew that the de- 
mandant had no right; and if he could not do this, there 
was a judgment, that the land ſhould be loſt for want of 
a defence i. 

WHEN the demandant Rated his intentio, he was then to 
etabliſh and prove, by the aſſiſe in modum aſſiſæ, all the 
articles of the writ, namely, quod talis antecęſſor, of whoſe 
fiſin he claimed, fuit ſeiſitus in dominico ſus, ut de fœdo, 
die quo obiit, and poſt terminum, &c. which was the limita- 
tion in theſe writs ; and if he failed in one of theſe articles, 
the affiſe was as much loſt as if he had failed in all .. Ta 
al or ſome of theſe the tenant, if he could not call a war- 
rantor, as before ſtated, might anſwer and make his ex- 
ceptions, ſhewing why the aſſiſe ſhould not proceed; and 
for proof of what he ſaid, was (as in the other aſſiſes) to 
put himſelf upon the aſſiſe in modum aſſæ, or in modum 
juratæ, according to the nature of the allegation: for this 
aſiſe, as well as that of novel diſſeiſin, was ſometimes 
turned into a jury, to try the truth of ſuch collateral facts as 
might be alledged againſt the aſſiſe proceeding. The ſort 
of facts which would occaſion this change, and the manner 
in which it was conducted, it would now be unneceſſary to 
enumerate particularly, after what has been ſaid on the 
afliſe of novel diſſeiſin. The writ of ſeiſinam habere facias 
was Various, according to the circumſtances of the pro- 
ceeding i in court: whether the recovery was by the aſſiſe, 
by judgment, by confeſſion, it was always ſo mentioned : 
dias, quad A. &c. recuperavit, &c. per aſſiſam, &c*. 

Wr ſhall therefore conclude what we have to ſay upon 
the writ of mortis antecęſſoris, by ſhewing between what 


1 Ibid. 256. 
Per 


i Brat, 257. b. to 261. 8 Ibid, 26 1. b. 


Where this 
writ would lie. 


| 
| 
| 
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perſons it would hold, and adding a few rents | upon the 
inſtauces where it was not allowed. The reaſon of con- 
fining this writ within certain degrees was an anxiety, 
leſt, by extending 1t further, queſtions de pr oprictate might 


be ſometimes FRED” by an aſſiſe, which was a pro- 
ceeding only deſigned for diſputes about the poſſeſſion. 
This writ would not lie between c: junctas perſonas, 48 


co- heirs, whether they were parceners, that is, capable 
of ta} ting an inheritance deſcending from a common ate. 
tor, or not capable; for if they were co- heirs capable of 
taking, that is, if the inheritance was partible, as among 


«daughters, or, by particular cuſtom, among the ſons; 


recourſe was to be had to the writ de proparte ; and if, in 
ſuch caſe, an aſſiſe was brought, it would be loſt by the 
exception of the mere right; as each of them was the hrs 
propinguicr to his own ſhare, compared with thoſe ina 
remoter degree. And again, where they were Cco-heus 
(who were by law conſidered quoad ferfinam as juſti et pri 
piii), though not parceners, or capable to take, as 
above ſuppoſed, but one of them, to whom the jus merum 
deſcended, was preferred to the others; yet, even in this 
caſe, the aſſiſe would not lie, as it only would determine the 
poſſeſſion and ſeiſin, reſpecting which they were conſidered 
all equally Jſti et prapinqui; but recourſe was to be had 
to the writ of right, whicn determined both the ſeiſin and 
the mere right *. 
As this writ would not lie between co-heirs that were 

legitimate, capable or not capable, ſo neither would it 


between legitimate and natura] children : for if it was ob- 
jected to a natural brother that he was a baſtard, or a villain 
though he ſhould prove himſelf legitimate and free, he 
_ would not thereby prove himſelf heres propinquior, which 


mult be done before the right could be decided; and there- 


n Seihnam et merum jus, 
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there, as that could not be i in | this aſſiſe, they an reſort to CHAP. VI. 


on-He writ of right *. 

cty, Ir had been ſaid by Glanville that this aſſiſe would not 
ein burgage tenure ®, on account of a particular law ; 
e effect of which law we may gueſs at, when we learn 


vroughs had a particular cuitom, which enablcd the bur- 
ee to make wills of land; and where that prevailed, it 
s to no purpoſe to enquire by this writ, whether the 
ceſtor died ſeiſed. He ſays, that the freemen of London ® 
i burgeſſes of Oxford could make wills of their land, as 
f a chattel, whether they had ſuch land by purchaſe or 


thehrchaſed 4. 


oe have ſeen, that the afliſe of mortaunceſtor was limit- 
ma vithin certain degrees, and lay only againſt certain per- 


cus, on the death of certain perſons, beyond which 


"1 WM:courſe was to be had to a writ of right. To prevent 


is, in queſtions of ſeiſin which could be proved de proprio 
et auditu, there had lately been contrived, in aid of 
wy aſſi.<, the writ de conſanguinitate, which was to deter- 
the Wine queſtions of poſſeſſion in ſuch degrees and perſons 
W | o which the aſſiſe did not extend within the time of limita- 
and ings as the deceaſed died ſeiſed of in dominico fuo, ut de 

elo, and not thoſe he died ſeiſed of ut de mero jure; it 
©" Wiring deſigned to go only upon the poſſeſſion, to avoid the 
ard of the duel, and of the great aſſiſe. As this writ 


45 


FU 


ob. ame in the place of the aſſiſe, and had for its object the 
um ian of the anceſtor, there was every reaſon why it ſhould 
"he urſue the nature of its original, as nearly as poſſible. It 
"0 erefore obſerved the time of limitation in the old writ, 


nd was confined to the ſame perſons to which that was. 
Thus, though this writ exceeded the degrees of the aſſiſe, 


" Brat. 278. b. | 9 Vide ant. 18 2. P Barones Londini. % Bract. 272. 


Ire, 


48 


— ] 
HENRY III. 


om Bracton, that the reaſon of this was, becauſe many 


ſcent. In ſome places, this cuſtom Was confined to land 


A writ de cone 
ſanguinitate. 


ton preſcribed to the aſſiſe. This writ lay only of ſuch 
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CHAP. VI. as it extended to the grandfather, great-grandfather, 2 
higher in the aſcending line; and in the deſcending, to 
grandſon, great-grandſon, and lower; it, nevertheleſs, 
not lie between ſuch perions as the affiſe did not, as betwe 
co-heirs and the like; according to the rule, inter 920 
cunq ue perſuus locum habet afjiſzs infra ſuos limites, int 
eaſdem locum habet conſanguinitas ; and vice verſd r. A 
if the time exceeded the limitation in 2 writ of mortis an 
cefforis, the writ of conſanguinity would not hold; as 
demandant could not by poſſibility, at ſuch a length 
ume, prove the ſeiſin de viſu et auditu proprio, but o 
alieno, that is, of the father of the . witneſs, who ſaw 


HENRY III. 


and enjoined his ſon to witneſs it thereafter ; which fort 
teſtimony could only be received in a writ of right *. 
Tuls was the origin and the nature of the writ de ce 
ſanguinitate ; the form of which was as follows: Prat 
A. quod Jr ſiè et ſine dilatione reddat B. terram, &c. cum jt 
tinentiis in villa, &c. de gud C. conſanguineus (or it might| 
_ expreſſed ſpecially, as avis, or nepos) ipſius B. cujus ha 
 Zpje eff, fuit ſciſitus in dominico ſun, ut de fœdo, die quo obi 
ut dicit. Et niſi fecerit, & B. fecerit te fecurum, Sc. tu 
Sc. &c. After the eſſoins, and both parties appeared 
court, the demandant was to propound his intentio int 
way 3 petit verſus A. tantam terram cum pertinentii. 
tali willi, ut jus ſuum, et unde talis conſanguineus ſu 
tujus heres ipſe oft, fuit ſeiſitus in dominico ſuo, ut de fa 
die quo obiit; et de ipſo tali deſcendit jus prædictæ ter 
cuidam tali filio et heredi : and thus he was to deduce! 
deſcent, as in a writ of right, down to himſelf; and tht 
add, et quod tale fit jus ſuum, et quid talis conſanguineus! 
fuit ſeiſitus, offert, Ic. he made an offer to prove : to whi 
the tenant anſwered in this way : Et A. venit, et defen 
jus ſuum, &c. et dicit, quid non debet ad hoc breve reſponde 
yu Se" * which EP of pleading. may be noticed, 


2 Brad. 267. Idid. 281. 5 „mid. 
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cord: many ſuch will preſent themſelves before we have 
bne with this reign. It muſt be remembered, that Brac- 
n fays, this action was an aſſiſe, and might, like others, 
| occaſionally turned into a jury. All thoſe exceptions 
nicht be made to it, which lay in the aſſiſe of mortaun- 
cor. | 

Ir is ſtated as a queſtion by Bratton, whether this 


nit could, by means of the narratio, or counting upon it, 


;for inſtance, if the demandant in a writ de conſanguinitate, 


jure; this, Bracton ſays, would be going from the poſ- 
ſon to the propreetas © for in ſaying, talis obiit ſeiſitus in 
minice ſus, ut de fade, the jus poſſeſſionis only was brought 
1queſtion ; and when he adds de jure, he brings like- 
ie in judgment the Jus proprietatis, which made the 


unitate was, in its nature, only a poſſeſſory remedy, 
te demandant, by counting of the mere right, would go 
eyond the deſign of it; and therefore the writ would be 


right. Again, by the ſame reaſon, a writ of right 
ould not, by the way of counting, be turned into a writ 
 conſanguinitate 3 as a perſon who had once commenced 
ſuit upon the right, with effect, could never go back to 
action upon the poſſeſſion only. But a writ of entry, 
it was in jure proprietatis, might ſometimes become a 
"it of right, on account of the entry being too ancient to 
e proved proprio viſu et auditu: and again, a writ of right 
wht become a writ of entry, when the entry could be 


u Vid. ant. 229, 


proved 


e turned into a writ of right, as a writ of entry might: 


counting his deſcent, et unde talis conſanguineus ſuus 


ut ſeiſitus in dominico ſuo, ut de fedo, ſhould then add, et 


u duplicatum, or droit droit u. But as the writ de conſan- 


eltroyed, and the party have no remedy left but the writ 


5, 


rel for r illuſtrating the action we are now upon, as to CHAP. VL. 
Common uwmemaned 
re the firſt inſtance that occurs of the formal parts of a HENRY It 
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DWP permiltat. 


1 
Aye ut; «Ms 


- theſe aſſiſes, in the firſt mention of them by Glanville, anda 
they were now treated by Bracton. This proceeding was! 
Glanville's time called recognitio ; and, in ſpeaking of thi 


Ec. And in like manner for a ſucceſſor: Præcipe, & 


mere right could not be diſcuſſed in them v. They Wer 


of an aſſiſe. 


mon a perſon pſlendendum quo warranto ſe teneat in tant 


as an encouragement to chief lords to commit waſte an 


to try whether a fee was lay or eccleſiaſtic. But before . 


* BraR. 283. b. 284. bid. 284. 284. b. * Ibid. 285, : Vid, ant. 178 
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proved DS viſu et audit. But of this we | thall hay 
occaſion to ſay more hereafter *. 

AN aſſiſe of mortaunceſtor did not lie for a ke of com 
mon, of the ſeiſin of an anceſtor; in lieu of it, therefor 
a writ of guid pormittat had been formed: Pracipe, &. 
quad, &c. PERMITTAT falem habere communiam paſturg 
Ec. de gua talis pater, or avunculus, or conſanguiney 


eujus heres the eff, fuit ſciſitus de fœdo tanquam pertinent 


guid, &c, permittat A. reforem talis eccleſia, &c. Thel 
two writs were poſſeſſory, as well as the former; and th 


likewiſe always determined OF. a jury, and not in the wa 


THERE was a writ which partook of the nature of a 
aſſiſe of mortis anteceſſaris and of novel diſſeiſin, to ſum 


terra, &c. quam A. pater ipſius B. recuperavit verſus eun 
dem C. Sc. et de gud fuit ſeiſitus ut de feeas, die quo abi 


e. =: The like in caſe of a common =, 


IT was not the practice to allow damages to be reco 
vered in an aſſiſe of mortaunceſtor; which Bracton lamen 


deſtruction on lands which they ſeized at the juncture of 
tenant's death. We have before ſeen, that a chief lor 
was more commonly an object of this afliſe than perſonsc 

any other deſcription *. 


Tar next and laſt remaining affiſe was the afſiſa utri 


enter upon this, let us turn back for a while, and revie 


remedies 
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emedies upon ſeiſin, he enumerates the recognitions then 
1uſc in the following way. There were, ſays he, the re- 
cognition de morte anteceſſoris; that, de ultimd preſenta- 
tme; that, utram aligued tenementium fit fœdum ecclefiaſti- 
m del laicum; that, utrim aliguis fuerit Liſitus ae aliguo 
ſlero tenemento die gud cblit, ut de fœdo, vel ut de vadis: 


ineul lat, trum aliquis fit infra ætatem vel plenam habuerit æta—- 
nent; that, trum aliquis obierit jeifitus de aliquo libero teue- 
Se, ut de fade, vel ut de cu; that, utrum aligquis 


weſentaverit ultimam perſonam dd ecclefiam, occaſtone fœdi 
 warde, T heſe he ſpeaks of by name; and then adds, 
and if any fimilar queſtions (as many might} ariſe in 
court during the preſence of the parties, it was often 


of e court, to decide the controverſy by a recognition :” and 
ſum ten he mentions the recognition de nova diſſerfind b. 


Tavs did Glanville conſider, not only all thoſe above 
heciied, but all poſſible recognitions had by conſent of 
jarties upon the ſame footing, of the fame nature, and at- 
:nded with the fame legal conſequences : as they were all 
ncagnitions, ſo were they all afjiſes; thoſe terms be- 
ne, at that time, convertible. We have before obſerved, 
hat a recognition taken by conſent of parties was after- 


a aſſiſe and a jury. In conſequence of this, many of the 
hes which in Glanville's time were tried by an afiſe, were 
ow tried by a jury; and of all thoſe aſſiſes enumerated by 
im, there remained at the time of which we are writing, 
ny that of novel diſſeiſin, ultimæ preſentationis, mortis 
mteceſſoris, and this aſſiſa utrum. The hrit three of theſe 
arrived, no doubt, becauſe they were remedies by which 
property might be recovered, being attended with compul- 
ry writs of execution and the like; and therefore, as they 


v Glany. lib, 13.c. 2. Vide ante, 145, 


dies were 


awarded, as well by conſent of parties as by the advice of 


wards called a jurata, and that a diſtinchon aroſe between 
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CHAP, VI. were continued for the ſame purpoſes for which they were 


—— — 
18 RY I. 


original uſe; while the others, ae to try iſſues which werg ! 
of little 1mportance, except when connected with ſomg [ 


| had been ſuch. And it is to be wondered, how the 40000 j 
original commencement of a ſuit, but ſeeming to be rathel | 


portance except as it was involved in ſome other. 
firſt inſtance by the original writ; which did not happen it ; 


judgment. | 


Bracton to have multum poſſeſſionis et juris, which is mort ; 
than could be ſaid of any other, as it determined both the 


raiſed about the right after this aſſiſe, tho' the perſon whdl 
had more right might, notwithſtanding, conteſt his claim 
upon the merum jus. In this aſſiſe, recognition was to bel 
made, whether the tenement in queſtion was the lay fee off 
the tenant, or was held in /iberd eleemoſynd, belonging tg to 
ſome church. This aſſiſe, ſays Bracton, might be brought | 


he afterwards himſelf altered his opinion, and held it would 
only lie in the perſon of a rector. But in the time of Brac 


wins they returned to the practice firſt eſtabliſhed by Pate 


HISTORY OF THE —_ ; 


framed, they retained their original appellation, with thei 


principal queſtion of right, and which now might be tried 
by a jury, or by the aſſiſe in the cauſe turned into a jury 
went out of practice as original aſſiſes, if indeed they evet 


utrim eſcaped the ſame fate; having nothing in it like ag 
calculated for the trial of an incidental queſtion, not of ing | 


In later times, thoſe who wanted to account for thelg | 
actions being denominated aſſiſes, have uſually ſaid that the 7] 
were called ſo, becaule the j jurors were ſummoned in th f 


any other action. How far this might be, ſtrictly ſpeaking | 
a reaſon for the appellation, after what has here been fad 
of the hiſtory of aſſiſes and } Juries, the reader may form fowl 


To return to the 4 1 utrum. This affiſe is faid b | 


poſſeſſion and the right; for there could be no queſtion 


either by a lay man or clerk ; and ſo the practice had been 
eſtabliſhed in the time ef the famous juſtice Pateſbull; tho 


Lo ; 
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writ belonged only to rectors of pariſh-churches, and not 
to vicars. 
THE writ in this aſſiſe was much the ſame as in Glan- 


primam aſfſam. In this aſſiſe, the tenant, whether clerk 
or lay, might vouch to warranty, as in the aſſiſe of mortis 
anteceſſoris. This aſſiſe would not lie of land given to ca- 
thedral and conventual churches, tho' given in liberam pu- 
ram, et perpetuam eleemoſynam ; the reaſon was, becauſe 
the gift was not to the church ſolely, but alſo to a perſon, 
to be held as a barony ; as, Deo et eccleſiæ tali, et priori, et 
mnachis ibidem Des ſervientibus, or epiſcopo tali, Ic. and 


laymen might, as writs of novel diſſeiſin, of entry, and of 
right; and conſequently were not to avail themſelves of a 
remedy deviſed merely for a parſon claiming land in right 
of his church, and who could claim no otherwiſe for in 
caſes of parochial churches, gifts were conſidered not as 


others, might be turned into a jury: and it may be noted 
here, that in all affiſes, when the aſſiſe paſſed in modum aſ- 
ſe the entry on the roll was, A ſiſa venit recognitura, &c. z 
when 71 modum juratæ, the entry was conformably, jurata 
venit recognitura, Wc | 
Ir may be obſerved, that, beſides this aſſiſe, a parſon 
might have many remedies to which laymen were entitled. 
lle might have an aſſiſe of novel diſſeiſin, and a writ of 
entry; an aſfiſe of mortaunceſtor, from the nature of the 
parſon's eſtate, could not be brought by him. If a writ 
of right was brought againſt a parſon, he might, like ano- 
taer perſon, vouch to warranty, and then the fuit would 
go on between the demandant and the warrantor to the du- 


lume one who could teſtify de proprio viſu et auditu, then, 
"VOL; £. Cc ſays 


villes time; only it was returnable before the juſtices ad 


therefore ſuch perſons might have all thote remedies which 


made to the parſon, but to the church. This aſſiſe, like 


el, or the great aſſiſe. But if he had no warrantor, and had 
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feull, and it was held good both for clergy and lay. This CHAP. VI. 
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c AP. VT. . ſays Bracton, he might put himſelf upon a jury to try, = 

utrim terra petita fit Libera eleemnſyna, &c. an laicum fel 4 

dun, &c. as if a layman had originally brought the 2 

utrim; which is a very happy and pointed inſtance of the 

' remark we made before, concerning the iſſues, formerly tri- 4 

able by aſſiſes, being devolved on juries. If he choſe to de- 

fend himſelf by the duel, or great aſſiſe, for want of ſome] 

witneſs de proprio viſu et auditu; he might do it from thel 

neceſſity of the caſe, provided he had licence from the or- 

dinary, and the concurrence of his patron. If land fell to 

his church by eſcheat, there was a writ for the rector to re- 

cover it: Præcipe qudd, &c. reddat tali rectori, &c. quam} 

clamat efſe jus eccleſie, et qua, &c. reverti debet, banguan 

eſebæta. 

As this aſſiſe determined the right as well as the fifind 

it was made a queſtion by ſome, whether a convicionl 

would lie againft the jurors; and Bracton was clear, from 

ſome determinations in this reign, that it would, if the al- 

| file was taken in modum afhiſe, and if the writ of convie- 

4 tion was prayed before a long interval had paſſed from the 

it taking of the aſſiſe. A convicticn had been denied, where 
| fixteen years had clapfed *, 

1 As we have gone chrough all the affiſes now in uſe, it 

Ol convicien. follows, that ſomething ſhould be ſaid on the convichion, or 

attaint, as it was called in later times, for perjury ; to which 

the recognitors were liable, if they ſwore falſely. This is 

treated very ſhortly by Glanville, who only mentions the 

puniſhment ; and from the paſſage where he ſpeaks of it, 

ONE __ be led to think it belonged only to the great aſ- 

"fiſe% We ihall find, that, on the contrary, tho? in Glan- 

ville's time it might he in the great aſſiſe as well as others, 

yet now it lay in all others, but not in the great aſſiſe. , 

Warr, therefore, the jurors in any of the foregoing al- 

bes had ſworn falſely, and o committed PerJurys they 


HENRY III. 


| 


© Pract. from 28 5. TY to 288, 4 Vid. ant. 107. 


might 


ENGLISH LAW. 371 


night be convicted of that perjury by the perſon who had CHAP. VI. 
oft by the aſſiſe. And that might be effected ſeveral ways; 
either by the oaths of twenty-four other jurors; or out of 
their own mouths. by the examination of the judge, with- 


| try, . 
fe. | 
ie 


— prmnangd 
HENRY III. 


the WM": 
tri. ¶ out recourſe to the jury of twenty-four; or by their own free 
de- MM conefion, in which they acknowledged their offence, and 0 
* put themſelves on the king's mercy ; and in theſe different } 
the daes, the penalty was accordingly different. 


Ir they were to be convicted by another jury, it was 
irſt to be ſeen, how many jurors were in the aſſiſe (for 
hey were not always the fame number); each juror was 
o have at leaſt two to convict him: and the jurors on the 
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Uamy j 
2% conriction were to be at leaſt of as good condition, if not 1 

. better, than thoſe on the aſſiſe. i} f 
464 WHEN it was in agitation to proceed to conviction in {tk 
tionM tis manner, it was firſt to be conſidered who was in 4 
rom aul, whether the judge or the jurors; for which purpoſe | [| 
al- the record was in the firſt place to be inſpected : for if the if 1 
vie- idge ſhould not have diligently made that examination | 


the which it was his duty to do, he himſelf might have negh- 
rently left occaſion of perjury to the jurors; and thus both 
would be in fault; perhaps it might lie with one of them 
anly. By the record it would alſo appear, whether the aſ- 
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" 
by 
ar 
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;, or iſe was taken in modum alſſiſc, or in modum juratæ. If in | 
nich the former way, the jurors were to try whether the verdict , 
is vas true or falſe - if it was true, then it remained in force; 


the 
F It, 
al- 


lan- 


I falſe, the jurors were to be puniſhed for their falſe ſwear- 
nz. According to Bracton, a diſtinction was made between 
averdict that was falſum, and one which was called fatuum : 
s for inſtance, if they gave their verdict generally, and it 


ers ED 
iss not true, then it was what they properly called Falſum; 

lt if they gave a reaſon together with their verdict, and 
a- 1 5 f , : 
oof. s not true, this was called veredictum fatuum; being 
hey 


only a wrong concluſion of the jurors; and fo rather a falſe 


. than a falſe ſwearing. The judge might ſome- 
ee times 
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ſuch caſe, he e deviated e A fault 0 


having declared themſelves obſcurely, had not been pro- 
perly and diligently examined by him, or had anſwered his 
interrogatories not fully, or doubtfully; or ſeemed to have 


only in part; in ſuch caſes, the remedy was by certificate, 
and not by conviction ; the certificate being a proceeding! 
whoſe object was to render certain and true, that which 
vas before dubious, erroneous, and uncertain : of this we 
| {hail ſay more hereafter. 


then to prove them by the aſſiſe: and as this was in modun 
was of ſuch a kind, that, admitting both the matter of the 
venant, or the like ;. then the aſſiſe was taken, as has bee 
coden before mentioned, in modum juratæ, and the convic 


tion would not lie. Yet if the afliſe was taken in the ab 


have been good ſubject of exception to the action; as a co 


HISTORY OFTHE 


times go contrary to the verdict of the jurors, when they! 
ſpoke the truth, and gave their reaſon for ſo doing. If, in 


with him. | 
Ir, upon view of the N it e that the jurors, 


been miſled by ſome miſtake; or to have ſpoken the truth] 


IN order to the conviction, as we bebe ſaid, it muſt 
firſt be ſeen, whether the aſſiſe was taken in modum ei 
or in mdum jurate. When the complainant or deman- 
dint pronounded his intentio, and maintained all the arti 
cles of the writ; and the tenant excepted to both, by de- 
nung them in part, or in the whole; the complainant was 


ee a conviction Rs he. But where the exception 


writ, and the intentio, yet it deſtroyed the action, as a co 


ſence of the tenant, and they found ſuch matter as wou 


venant for inftance, or the like; then the aſſiſe being take 
ii: modi dſſiſie, a conviction would lie ©, 

A CONVICTION, as we before ſaid, lay in all aſſiſes, ex 
cept the great aſſiſe; and the reaſon given by Bracton w 
it ach not lie there, is, becauſe, when the tenant had the 


FBract. 288. b. 289, 290. = 
| choice 
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choice between the duel and the af ſe, and he had volunta- CHA P. „I. 


they ily betaken himſelf to the latter, he ſhould not be allowed 
I Wl to reject their determination, any more than when a perſon 
daa choſen to put himſelf on a jury ; and therefore a con- 
| viction which was with a view to overthrow and queſtion 
"off ach determination, was denied in both caſes. However, 
* | there was an' exception in favour of the king ; for when a 
vo jury had found any thing againſt the king, Bracton f ſays, that 
* there might, in ſome caſes, be a conviction. There was no 
ate conviction for damages, but the remedy in caſe of exceſſive 
xi damages was by certificate. The ſame perſons who brought 
oy an aſſiſe, or againſt whom it was brought, might have a 
» conviction and it was, in general, to be heard: beforc the 


judge who tried the aſſiſe, he being belt able to judge of the 


truth thereof s. The aut thority to take an aſſiſe was thought 


nuſt 
Ile 2 nomine to carry with it that of taking convictions and 
certificates, without which an affiſe might ſometimes not 


be completely taken ; therefore it was, that a conviction 
was to be /tatim et recenter after the caption of the afſiſe ; and 
it could not be had at a diſtance of time but by the ſpecial 
command of the king h. | 

THE writ of conviction was to the following effect: 
$1 A. fecerit, Ic. tunc ſummoneas, Sc. 24 legales milites de 
vicineto de villd, &c. guid fint coram juſtitiarits neſtris ad 
frimam affi fam, &c. recognoſcere fi talis, &c. diſſeiſivit, 
Sc. as in the writ of aſſiſe; unde A. qucritur, quid 
juratores afſiſee nove difſeiſine que inde ſummonita fuit & 
* inter eos coram juſtitiariis naſtris ultimo itinerantibus 
i comitatu, &c. falſum fecerint ſacramentum. Et interim 
llligenter inquiras, qui fuerunt juratores illius afſiſa', et cos 
habeas ad praf. iam coram pref. &c. Et fummenens 
V. quand fit, Sc. auditurus illam recognitionem, Sc. i. 
nothing could be objected againſt this inquiry when we 


fgBract. 290. b 
3 


vid. ant. 335. v Ibid, 291 * Ibid. 


jury 
— / 


373 


— 


— 
HENRY III. 


1 


— — — — . 
- Drs — 4 " * 2 = 2 — — o "CO * ” ” A — 7 
——— . v — . — i: * — — — — — — 
< XI IE noe ne a =” — de — > => * . - — — 1 
_— 5 — - : —, — x : 4 12 " — ">. m — 
IS 31% 2 CLAN - oe 2 — A = 8 X — — 
— 4 8 —— — a = 
— b YL = — _ _— — — a —— — - — — * - . 8 Tuan — — 
„ 2 = n —— 
3 3 3 CER hy — — = 2 9 — * * * - - T oo 


374 


CHAP, VI. jury appeared, they were ſworn, not as an affe, but 28 


HENRY 


III. 


jurors, as in other caſes. The entry upon the roll was 
thus: urata viginti quatuer ad convincendum 12 venit 


and ſo on through the zarratio and exception, if any“. 


modum jurutæ, that the form of the original writ in the aſſiſe 
vhich aroſe upon the pleading. 
very penal to the twelve; great care was taken to examine 


the jurors diligently as to all the circumſtances upon which 


nothing of the matter, things were left to remain as they 


HISTORY O F THE 


other juries : © Hear this, ye juſtices, that I will ſpeak off 
« that which you require of me, on the part of our lord 
<& the king,” &c. Then the judge proceeded to charge the 


recognitura, fi A. injuſtè et fine judicio, Fc. according to 
the form of the writ ; and then the narrato followed: Et 
unde talis queritur, quod Juratores talis aljiſe captæ corcm 
75 . itiariis, Cc. falſum inde fecerunt ſacramentum, 29 gud 
rxerunt quid prediftus alis diſſeiſsvit talem injrſtt, c. 


Upon this writ of conviction it may be remarked, as 2 
rcaſon why it ſnould not lie, when the aſſiſe was taken 1» 


was ſo inſerted, as to confine the enquiry to the articles of 
that writ!; whereas the point tried by the aſſiſe 1 modum 
jurate was, generally, ſomething collateral to the writ, 


As theſe twenty-four could not be convicted if they ſpoke 
falſely, and as the conſequences of a conviction would be 


they meant to proceed. If there was a difference of opinion 
amongſt them, they might be afforced like the aſſiſe. If 
they were ſtill doubtful, or declared plainly that they knew 


were. If they confirmed what the twelve had done, the 
Judgment was entered thus : Confideratium et, quid 12 In 
tores ben? Juraverunt, et quid tenens remaneat in ſeifind, it 
grierens cuſiediatur, to be redeemed by ſome heavy pecuniary 
penalty. If they found againſt them, the entry was, Cun- 
oy ratum Fry gud pr ulli 12 juratores . mal? fur averint, 
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if not capiantur. If the twelve had not been unanimous 
in their verdict, the twenty-four might convict thoſe who 
were on the wrong ſide, and acquit the others!. After 
the verdict of the twenty-four, there iſſued writs of 
execution, either to confirm the former ſeifin, or to 
alter it n. | 

THE puniſhment of the convicted jurors, though in 
ſubſtance the ſame, is more particularly ſtated by Bracton 
than by Glanville”. 'TI hey were to be thrown into priſon ; 
their lands and goods were to be taken into the king's 
hands, till they were ranſomed at the king's pleaſure ; they 
were to be branded with perpetual infamy ; to loſe the 
gem terre, ſo as never more to be received as jurors 
(being, as they then called it, no longer otheſworth), nor 
witneſſes. A difference was made between the offence of 
jurors ; for thoſe who ſwore falvo viſuz not having made 
t; thoſe who were added to the aſſiſe at the time of taking 
it, who could not poſſibly have made it ; thoſe who, ſoon 
after the taking of the aſſiſe, had ſignified a wiſh to amend 
what they had done, and put themſelves on the king's mer- 
eye; all ſuch were not to be branded with infamy, though 
they were to ſuffer the other part of the judgment. 


Tr1s was the manner of proceeding, if there was no 
exception offered to the conviction. The exceptions that 
might be offered were many. One was, if the perſon who 
recovered in the afliſe had not had ſeiſin according to the 


verdict ; another was, if the perſon ſerving the conviction 


had made a difleifin of the identical land in queſtion. It 
ſeems, that a conviction was often proſecuted not out of 
any hopes of convicting the twelve, and recovering ſeiſin, 


n Vid, ant. 131. 


1 an 0 b, 
Woo 0 Bract. 292. b. 


* Ibid, 292. b. 293. 
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it quod querens recuperet ſeiſinam | ſuam, et ille tenens in CHAP. VI: 


mifericordtdy et juratores (if they were preſent) cuftodiantur, HENRY II 


C ——ů 
— — 2 + 4 


* ts R 
lanes — * 
* 4 — * 


1 3 
— 
ts 


4 

* 1 
— LT * — 2 1 

en * b * * 

— —— — — — — — — — — 
wo WAS, gs mn rr — —̃ — 1 N . — * 4 
- r — «8 Sha BF - * 
— Id Ca Crone SSC . ST YT HY on” ras E 
— . — — — — xy 
— - - — > — — — = 
a 


— 


— — * 5 
—— —_— — 
. 
od — 


rr 


— — — & 
C >; 0." x" 
In od — 


=; 


'F, n 1 
e 
4 14 
> 4 

k 9 i 
* 
4. i 

7 1 
a; $ 
11 

4 1 
2 7 
1 

169 
1 
{ 

1 


—— — — ͤ .UVJYʃæ. U ͤ——— — T — — 
P - 3 > — XL — — = 
ph - — — — 2 — . 
— CI bg « : - — 
— - — * 3 rr 
2 = = _ ——_ - ——— 
os 
. me 


r 


— 
— COSI 


— — — 
” — 


_— —_—_— 


_ — © A Re. — — — — 
— ͤ —— . * 
; — 7 Ti Shs Do IE RE Gs ny fc EE PIE TE. 


— IST. 


F c —— — — — 


HI1ST.ORY OF: TH E 
CHAP. VI. but merely to extinguiſh, or at leaſt defer payment of, te 
Tr III. miſoricordia due in the aſſiſe v. 

„ Havinc: 7 So 1 much of Nen e, it remains to 
ſhew what was the nature of a certificate; which was the 
other method of re-conſidering the deciſion of the jurors in 

| aſliſe, and which was ſometimes an introduction to the for- 
mer. The writ to ſummon jurors ad certificandum was of 
the foll owing import: Præcipimus tot, quod habeas corain 
juflitiarius, c. corpora A. B. C. Cc. recog nitorum nod GW 
175 ne fummonitc, et captæ coram, Sc. ad CERTIFICANDU1 
prefatos juſtitiarios naſtros, c. de ſacramento quod inde fe- 
_cerunt. Et interim premetum tenementum in manum noſtrum 
cape, &c. Præcipimus etiam quod habeas, &c, corpus 
talis ad audiendum made confiderationem curiæ, Sc. A cer- 
tificate was ſometimes had in order the better to underſtand 
the record in aſſiſe; and after that, it might be thought 
proper to reſort to a conviction. If the twenty-four were 
doubtful or obſcure in delivering their verdict, there might 
alſo, after all, be a certificate of their record a. A convic- 
tion might be brought by the heir, if che anceſtor died after 
the caption of the aſſiſe r. | 
WE have before taken notice of the lenity ſhewn to 0 fu 
jurors as wiſhed to amend the falſe verdict they had once 
This had the effect of taking off ſome of the con- 
ſequence of their perjury. To this it may be added, that 
the jurors, of right, might change their verdict before 
judgment was given; but afterwards, the only remedy was 


Of certificates. 


given. 


to proceed againſt them in a conviction'. 
8. different | As we have now done with aſſiſes, and are proceeding to 
1 ne ſuch actions as were triable by jury, and otherwiſe z it may 
be proper, before we enter upon this part of our ſubject, to 
ſay a few words on the different trials now in uſe ; which 
though apparently very ſimilar, were ſoefſentially diſtinguiſh: 
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« Ibid, 293. b. 2904 bid. Ibid. 296. 
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ec, as to make it neceſſary to attend to each of them with 


accuracy e 
Ir muſt be obſerved, that there were aſſiſes, of which 
enough has already been ſaid; juries; inguiſitions, or enqugis; 


and purgations ; as when a crime was imputed to any one, 


a purgation amounted to a proof of his innocence. Be- 
des theſe, ſays Bracton, there was a defence or denial 
oppoſed to a preſumption raiſed, which depended neither 
on a jury, nor an inquiſition, nor a purgation ; but it was 
when a perſon averred ſomething, et inde producit ſeftam ; 
upon which there followed a defence contra ſeam, or a 
j19/i-proof oppoſed to the preſumption raiſed by the ſez. 
Such defence againſt a ſecta was called a defence per 
gem; and conſiſted ſometimes of a greater number of 
perſons, and ſometimes of leſs, in different caſes. We 
have before ſeen the regulation which had been made by 
Magna Charta upon this head *. What was the nature 
of this ſecta, and of this defence or denial, with the 
inſtances in which they were both recurred to, will be ſeen 
more particularly in the ſequel*. For the preſent, - let it 
ſuffice to ſay, that in all caſes of obligations, contracts, and 
ſtipulations, ariſing from the voluntary conſent and engage- 
ments of men, as in covenants, promiſes, gifts, ſales, and 


the like, where a ſecta was produced, which, upon exami- 


nation, induced a preſumption only, he againſt whom the 
complaint was made, might defend himſelf per legem; that 
is, he might produce double the number of perſons which 
had been in the ſecta, to ſwear for him: for when they ex- 


ceeded the ſecta in number, they induced a ſtronger preſump- 


tion; and the ſtronger preſumption always overbalanced 
the leſs. But if the complainant had a proof (for it muſt 


e obſerved, that the ſecta was only a preſumption, not a 


proof), as inſtruments and ſealed charters, there could be no 


defence per lgem oppoſed to ſuch proofs. If, therefore, the 


* Vid. ant. 248. . Bradt: 290. b. ü 
| | | In— 
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HENRY III. 


Dower unde 
mbil, 


| conſidered by Bracton exactly in the ſame light in which 


: them is more minutely deſcribed by Bracton, who alſo 


of notice. 


HISTORY OF THE 


ent was denied, the credit of it was to "Be proved per 4 


5 


patriam, et per teſtes ; it being 2 common iflue for a per- 
ſon to put himſelf ſuper patriam, et teſtes in cartd nominatos u. 
Again, a perſon was not allowed this defence Per legem in 


caſes of evident and notorious treſpaſs. 

Wr ſhall now begin to ſpeak of ſuch actions as were 
triable in one or other of theſe ways. The action of dower 
unde nihil habet, and the werit de recto of dower, were the 
two remedies {till in uſe to recover dower, and ſeem to be 


they are placed by Glanville. The method of conducting 


OT Orgs A Pr ap de oY EIS "uy 


makes obſervations concerning them, which are well [wort 


oO rebel 
2 8 AN 


T 15 writ unde nihil was ſaid to bs brought i in the king! s | 
court originally, and there only, becauſe, ſhould a queſtion 1 


ariſe, whether the demandant was lawfully married, no one 


could write to the biſhop to try the marriage, but the king 4 
or his juſtices. The v vrit unde nihil was at this time made 5 
returnable, ſometimes coram Jufitiaris nofiris apud Mes 


| monafteri m; ſometimes coram Juſtitiari 71s Ne ris ad pr imam f 


al/i 5 cum in partes illas venerint x. If the party ſum- | 


moned did not come at the appointed d day, nor eſſoin himſelf, ] 
the land was taken into the king's hands, as in defaults ina 


writ of right; and if he eſſoĩned himſelf at the firſt day, and, 
another being appointed, he made default, then alſo his land 


was taken: ſo that, in both caſes, whether the default was 
before appearance or after, the woman recovered her dower 


by default, either by the magnum cape or parvum cape ?, 
Wx the parties appeared in court, the widow was to 


propound her zntentio, in perion, or by attorney, to this | 


effect: Hoc vobis oftendit B. quæ fuit uxor C. c. recit- 


n Bratt. 31 5. b. | the magnum and parvum cape will 
* Ibid. 296. b. 5 be explained when we come to ſpeak 
7 Thid. The diſtinRion between more particularly of proceſs. 
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gratum erit ei; et fi non, habet ſufficientem diſrationationen ; 
or, what was the ſame, and indeed the more common form, 
i inde producit ſectam ſuſſicientem. When the demandant 
had thus exhibited her intentio, the tenant might demand a 
view, by ſaying, Peto viſum ; and after the eſſoins and de- 


lays attending that, he might vouch to warranty, or anſwer 


in perſon, as he pleaſed*. 

Ir the tenant had no exception to the writ, then he might, 
in the next place, call upon the demandant to produce her 
warrantor, as was the practice in Glanville's time ; it be- 
ing a rule, that no one ſhould anſwer a woman concerning 
her dower, unleſs ſhe brought her warrantor to ſhew 
what right he had to the other two parts ; and again, that 
no woman ſhould anſwer without her warrantor. And 
therefore it ſhould ſeem, ſays Bracton, that as the ſon of a 
f:lon could have no right in the two parts, the widow of 
ſuch felon could not make out her claim to dower in the 
other third; nor could the come upon the chief lord, who 
held it as an eſcheat, pro defectu heredis; which was not 
the caſe where he took the eſcheat on account of the laſt 
poſſeſſor being a baſtard, and ſo not having any heirs, for 
then he came in, as to the purpoſe of dower, loco heredis ; 
and the widow could claim her dower againſt him. The 
fame might be ſaid of an aſſignee of the fee, who being in 
leg heredis, dower might be claimed againit him 2. 

AFTER this the tenant might vouch his warrantor; and 
if he did ſo, and the warrantor did not appear to the writ 


of ſum, ad warrant. nor eſſoin himſelf, ſo much of his land 


was taken as was equivalent to the third part, by a cape 3 
and if he did appear after this diſtreſs (for it was no more), 
the widow recovered her ſeiſin of that, and he had his reme- 


dy againſt the warrantor, whom he vouched®. 


> Ibid. 299 b. 300. 
Ir 


Bract. 297. 2 Ibid. 297. b. 


ing her title to dower, in purſuance of the words of the CH AP. VI. 


8 kc 8 . . ME 8 > * —— — 
writ, concluding it thus: Et fe Hoc cognoſcere voluerit, hoc HENRY III. 
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feat the claim of dower. One great exception to this fl 
action was, that the demandant and deceaſed were not 


queſtion, as a matter preperly belonging to his cognizance, f 


HISTORY QF: THE 


Ir no warrantor was vouched, and the tenant meant to 4 
anſwer to the action himſelf, he might advance, by way off 
exception to the action, fk matter as would entirely de- q 


lenitimo matrimonig eotulata, or ne unque accouples in loyal g 
matrimonic, as it was afterwards called. In this caſe, a 
writ iſſued to the biſhop, commanding him to try ſuch 


Upon this, the biſhop ſummoned the tenant to appear, 
and then proceeded to hear the witneſſes produced by the | 
widow and him; and ſo making an inquiſition in a ſum- 
mary way, he reported whether the marriage was lawful 
or not. When it appeared to the king or his juſtices, by 
the biſhop" s letters, that the marriage was good, then} 
there iflucd, at the inſtance of the demandant, a re-fummons | 


to the tenante. if he made default, his land was taken Wl © 
by a parvam cape; to which if he made no appearance, Wl 


ſeiſin of dower u as adjudged to the demandant. 
Ir the tenant admitted that the demandant was eſpouſed, but 


pleaded that tne was not endowed ; or, that ſhe was eſpouſed | 
and endowed, but not fi eccleſiz ; ſuch iflues were 
to be tried in the king's court, and not in foro ecclefiaſtico 1 
for it would have been as improper to tranſmit theſe to the , 
eccleſiaſtical judge to be tried, as the ſpecial iſſue, whether 
a perſon born before marriage was legitimate. In this 
caſe, therefore, a writ of enquiry went to the ſheriff to a 
make inquiſition of the fact in pleno comitatu*%: for tho 
the marriage was, in ſuch caſe, good, as . 4 
the legitimacy of the flue, : it was not, fo as to give title to 4 
dower e. | | 3 
SUPPOSE al] the above circuniſiznces were > admitted, and 
the tenant ſaid that the dower was given in a different man- 
ner than Rated in the intentio of the demandant; as that WM 7* 
© Bratt. 302. 303. © Ibid. 303. b. © Thid. 304. 


it 
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t was not given in any particular land by name, but only 
the third part generally; how was this to be proved? In 
the firſt place, it became the widow to prove her intentio, 
ind what ſhe had there averred, fer audientes et videntes, 
who were preſent at the eſpouſals, and who were ready to 
conürm by oath} what ſhe faid. If theſe were examined, 
ind they agreed in what they faid, this proof was abided by, 
unleſs the tenant had ſome ſtronger evidence to prove the 
contrary. Suppoſe the widow had no proof, nor ſufficient 
ſa, nor even an inſtrument to ſupport what ſhe had de- 
dared ; then judgment was to be for the tenant, though 
he had neither proof nor preſumption for him, becauſe he 
was already in poſſeſſion: yet if the widow had a ſufficient 
{a, and the tenant only his own voice, he was not to 
be heard, though he was ready to put himſelf /uper patriam, 
but the MB immediately recovered by force of the 
Lela. 


AGAIN, it the i (that is, the ſccta ) were produ- 
ced on both ſides, and thoſe on one fide declared their 
icnorance of the matter, while the others maintained the 
point for which they were produced ; judgment was given 
for that fide, as the one where the truth of the matter lay. 
It was indiſpenſably neceſſary, that the widow ſhould pro- 
duce a ſecta, or her demand would be totally void; and if 
the witneſſes produced proved nothing, or acknowledged 
that they were not preſent at the eſpouſals, or knew no- 
thing of the dower or endowment, then the claim was loſt 
for want of proof, and judgment was for the — quad 
quietus recedat. 


Ir neither fide had any proof, nor could raiſe a preſump- 
tion by a ſecta, and both, in the words of Bracton, de veritate 
tauunt je SUPER PATRIAM, pro deſectu ſectæ, vel alterius 
tribationis, quam ad manum non habuerint; then there 


iſſued 


— pnmnmmnnd 
HENRY III 


381 


* H A P. VI. 


D— — — 


( 
| 


\ 
14 
* 
c 
„ 
94 
' i 
2 
. 
. [1 
. N 
- 
[ 
[ l 
141 
1.19% 
[4 
J's. 
* * $4 1 
Cz . 
„ 4 
n IF 
1 
11 
L 
{%':5 
1 
i 7 
1 
1 
11 
iS 
1 
bs 1 
£ 1 
11 
7 $4] 
$874 © 
. | : 
: f 
1 go 
1 
2 
1 
* 
F 
.* + 
$i 
J 
þ 
I! 
A} 
1 
j $f | 
1 I 
: . 
11 
vi 
1 7 
1 
„ 
oh 
q 
HY 
$1 
ir 
1 
1 
. 
"154 A 
1 W 
1 
£ 1 
N 
30 
$1 
71 „ 
h 


> 8, _w—_ A Y 8 > ror 4 5 
_ Þ= > cot 2 
* —— - 
. , 8 — 
8 > DID 3 2a. ==. ah * 6 
I 8 —— 5 < 25 > - 4 — Y i 4 
mo 93 — — W RA 6 — — — —— —— __ oa « g w_ 
TCC 5 — —˖*— —— * : . S n 
Len — —— . . r 2 - — 2 by 2 
* . C mote 5 0 oj gs — 2 I = * = 6 — - - 2 c — ———— . — — 1 


— 


1 rr 
= = A N — 


9 1 « 
ARES Oo. oo. ze 22 


— 
Dr 


I SEE. 
29233 


” 
fl pI 
[ - * 

2 1% A 


- = * if 
ee ——ꝛů 
= FI == — —-»„— = 


i 
G 
} 
: 
'F 
i 
1 
i 
11 
* 
14 
15 
; F 
1 
i }þ il 
1 
i 
{6 j 
} 1 
i | 
1 
os ©. 
þ 5 
1 
0 11 
1 
4 
p 1 
F 
[ 
| 
[ : 
- 1B 
714 . 
; . 
1 1 
\ F 
1 
1 
1 
4 
. : 
91 
Li 
. 
j 11 
138 
8 | . 
130 
SV] 
U T3 
I : 
i , : 
ST | | 
I 1 
1 
! | 
' 1 


382 
CHAP. VI. 


— 
HENRY III. 


H 1 8 TORY 0 F THE 


iſſued a writ of deni re . to the theriff ; in this form f : | 
tam ex ipſis, quam ex aliis de proximo vicineto, &c. venire 
facias coram jiiftitiarins, Sc. duodecim libe ros, Sc. all 


recognoſcendum, Sc. fi prediftus A. die guo pſam B. deſpon- 
ſavit, dotavit eam nominatim de tali manerio, &c. vel | dota- | 
Dit eam de tertid parte omnium terrarum, &c. ut idem D. 
dicit, quia tam prædicti B. quam prædictus D. peſuerunt ſe, ; 
Sc s. It may be here obſerved, that the iſſue, whether 
endowed ad ſtium eccleſiz, was tried on a writ of inquiry | 
before the ſheriff in pleno comitatu; but the iſſue, whether 
ſpecial or general endowment, was to be tried before the 
juſtices at Weſtminſter; as was alfo the iſſue, whether 
endowed ex 4 ſenſu patris, or not h. Again, the iſſues, 
whether the huſband was ſo ſeiſed as to be able to endow |, | 


and whether tne widow had received any part of her dow- 


er k, were tried on a writ of inquiry before the ſheriff. The | 
' reaſon of theſe diſtinctions is not eaſily diſcovered; and | 
perhaps either of ſuch writs were had at the election of | 


the parties. The election of the parties ſeems to have di- 


rected not only in theſe caſes, but allo in the return of ori- 


ginal writs, which, we have ſeen, were ſometimes coram 


11ftitiarus at Weſtminſter, and ſometimes ad primam aſ- | 


am, without any apparent reaſon for ſuch a variety 
"they were ſometimes made in the alternative, and were re- 
turnable at Weſtminſter, NISI fuftitiarii PRIUS venerint 


ad affijam, &c. 


IN conſequence of the ſtatute of Merton !, widows were 
to recover damages ; and therefore, when they were to be 
put into poſleſſion, the writ of ſeiſin had one of the follow- 


ing clauſes inſerted therein. After ſeiſinam habere factias, 


they added, et fimiliter ei . ne dilatione habere facias tit 
marca QUE ei in aden curid 2 70 adjudicate ſunt pro dain- 


* Brac. 304. | Ibid, 309. 
„„ | bid. 313. 


b Ibid. 305. b. Ch. 1. Vide ant. 261. 
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ad e terris et catallis prædicti B. fieri fac ias tot denarios, et 
1- ll ene dilatione haberi facias, &c. 


4 1:wvs far of the writ of dower unde nihil, &c, com- writ of riet 


D. monly called the writ of derber. If a perſon did not reco- 
er by this writ all ſhe was intitled to for dower, recourſe 


er vas then to be had to the writ of right of dower ; which 
ry WW oc a writ cloſe, as they called it, becauſe directed to the 
er ll warrantor of the widow where the plea was to be heard; 
he i where it remained till that court was proved de recto defeciſſe ; 
er men it might be removed into the county court, and fo 
S, 


to the ſuperior court, as other writs of right. 

Tas intentis upon this writ was different in the two 
caſes, of the widow having never been in ſeiſin of the land 
in queſtion, and of having been diſſeiſed by the tenant. 
The concluſion in the former caſe was, er unde idem, &c. 
fut ſeiſitus, Sc. ita quod me inde dotare potuit. Et J has 
vellet cognoſcere, &c. as before in the writ of unde nibil. 
Et fi noluerit, habeo ſuffcientem ſeam. In the latter the 
concluſion was, talis me injuſtè et fine judicio diſſeiſtvit, 
 qued ita fur inde dotata, et ſeiſita habeo ſufficientem diſra- 


litered from the common writ of right, which concluded 


Indeed, it widely differed from that writ in both the above 
inſtances in which it was applied; a writ of right of dow- 
er was for the recovery of a life eſtate ; and the latter form 
of it was grounded upon a diſſeiſin in the very words of 
he writ of novel diſſeiſin: and accordingly, in this action 
there was neither the great aſſiſe nor the duel, nor, conſe- 
quently, the eſſoin de malo lecti; all which were only i in the 
proper writ of right. 1 | | 


WIN the intentio was thus Rated, and the tenant did 


not chuſe to call a warrantor, he might except to the action 
Tarn | in 


lonationem, videlicet, talem ſectam, et talem. Thus this 


by offering to deraign the matter per corpus talis hominis. 


333 


fr b we furs, que habuit pro injuſtd detentione, quam prædictus CHAP. VI. 
. 4 RE | 23 A | 5 . 75 « 
ire fecit de prædictd terra, et dite jud; or in this way, ef e 


of dower. 
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In various ways, and conclude his exception by et inde pred 
aucit ſectam, if he had any; and, if there was occaſion 
by port fe ſuper pat: zam; in which laſt caſe the truth would 
be inquired of by the country. When recourſe was thug 
had to the country, in a plea depending in the county-courty 
by the tenant putting himſelf on the inqueſt, and the ded 


mandant ſo likewiſe, Bracton ſays, ſome might doubt! 
whether that court had power to proceed to take the ind 
queſt, without ſome ſpecial authority; but he thinks the | 
ſheriff had that and every other authority by force of the 


words in the original writ, fr, Ec. Hoc fecerit, tunc vice 


comes hoc faciat, Sc. and as in other writs of right he 


might proceed to take the duel, and in writs of ju/?:c:; 
to try by jury, ſo he might take the inqueſt in this writ 3 
'The reaſon of the above doubt does not ſeem eaſy to be 


acccunted for. 


IN. Glanville che is no mention of admeaſurement 0 


dower, but here the land all lay i in one county. It hat 


now become the practice, where the land lay in ſever: 
counties, for the admeaſurement to proceed in the king 
court; and for all the lands to be extended and valued, 

well the two-thirds as the third claimed in dower, and fo 
ſuch extent and valuation to be tranſmitted to the juſtices 
Where the land lay only in one county, the old writ was d 
rected to the ſheriff; upon which there was the procels c 
cape, in caſe of default; and the complainant ſtated hi 
ſutentis, with an inde producit ſectam; to which there wen 


exceptions, and che matter was at length tried a as in othe 


actions n. | 
As a woman had not, what they called, the ri 


but only the uſe and enjoyment of the land for her life, fh 


was not to commit waſte, deſtruction, or exile upon ti 
frechold; and therefore, in taking ſuch reaſonable eſtover: 


was alloved her in the woods, for the purpoſes of building 


m Brat. 313. b. 


» Ibid. 314, 315. 
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ring 
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fring, and incloſure, the was to be careful not to exceed CH AP. VI. 
ſuch liberty: and if ſhe did not liſten to the remonſtrance 8 


of the heir, or perſon who had right, there might iſſue a 
writ of quid non permittat to the ſheriff; being a ſort of 
injunction, or prohibition, not to permit the widow quod 
faciat vaſtum de terris quas tenet in dote, c. ad exhere- 
dationem ipſius, &c. And if ſhe did not obey the injunc- 
tion communicated to her by the ſheriff, ſhe was. attached 
by a writ: Pone per vadium & ſalvos plegios, &c. quid ſit 
cram nobis vel juſtitiariis noftris, &c. oftenſura quare fecit 
vaſktum, &c. contra prohibitionem noſtram, &c. And if 
ſhe did not appear at the day, the regular proceſs of attach- 
ment would iſſue, with a permiſſion, if ſhe pleaſed, to 
have one eſſoin de malo veniendi after the firſt attachment; 


after which, and the appearance of both parties, the com- 


plainant ſtated his intentio, the ſame as in other actions. 
Talis queritur, ut amicus talis, quid cum talis mulier teneat 
in villa, Sc. tantam terram nomine dotis, tale fecit vaſtum, 
et talem deſtructionem, c. boſcum et ſervos vendidit, gur- 
dinum extirpavit, &c. ad exheredationem talis heredis ad 
valentiam tanti, et inde producit ſeftam, c. This was 
the nature of the inientio. To this the widow might an- 
ſwer as follows : Et talis mulier venit, et defendit vaſtum, 
venditionem, et exilium contra talem, et ſectam ſuam: et 
quad nihil inde vendidit, nec aliguid tale fecit ad exhareda- 
tonem talis hæredis, &c. She might acknowledge, gud 
dimus vetuftate corruerit, c. and fi de boſco cepit aliquid, 
non cepit ibi niſi rationabile efloverium, &c. and then con- 
clude, et quod nihil amplius cepit, nec alis modo, ponit ſe 
ſuper patriam © for ſhe could not defend herſelf per legem, 
lays Bracton, becauſe when an injury was done to any cor- 
poreal thing, which was manifeſt to the view of every body, 
a perſon was not permitted to deny it in that way, leſt the 
oath of his ſecta might go to prove the contrary of that 
which was evident to every body's ſenſes; and therefore he 
recommends, that in this action there ſhould always be a 

Vor. I. | D d regu- 


char. VI. regular view; and then the damage alſo might be aſcer- 
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tained with ſome exactneſs . q 
IF a woman was convicted, by verdict, of making waſte © 
and deſtruction in woods, the penalty to be inflicted on her 
was, that ſhe ſhould in future be fo reſtrained, as not to be f 
permitted to take even her reaſonable eſtover but by the q 
vicw of the ſoreſters of the heir: and in ſome caſes, the ö 
court would appoint a foreſter; for which purpoſe a writ | 
| had been framed, and is to be ſeen in Bracton v. f 
WASTE might be committed, not only by a tenant in 
dower, but by a tenant for life, and by a guardian. If a | 
' tenant for life exceeded the meaſure preſcribed to a reaſona- | 
ble eſtover, he went beyond what he was entitled to; and 
ſo far encroached upon the proprietas ; and was, therefore, | 
guilty of waſte, unleſs the waſte was too ſmall to be worth | 
an inquiſition. Of what magnitude it ought to be, to be- 
come an object of judicial enquiry, depended, fays Bracton, | 
upon the cuſtom of particular places 2. A guardian com- 
mitting waſte was to loſe the cuſtody of the land *, to make 
_ amends in damages, and be in miſericordid regis; which | 
was different from the penalty on a tenant in dower. In 
caſe of waſte by a guardian, they proceeded as before ſtated | 
of waſte committed by a tenant in dower ; by a writ of WM \ 
grad non permittat; and after that by attachment. y 
Or theſe terms, waſte, deſtruction, and exile, the two Ml 1 
firſt ſignified the ſame thing; but exilium meant ſome- WM 1 
ching of a more enormous nature; as ſpoiling the capital Ml 4 
meſſuage; proſtrating or ſelling houſes; proſtrating and f 
extirpating trees in an orchard, or avenue, or about any if 
| houſe: all theſe were conſidered, fays Bratton, ad maxi- o 
mam deformitatem ; and as they either drove the inhabi- b 
tants away, Or bad a tendency o to do, they were called WF it 


exilium :. * | * 
; to 
* Bract. 375. b. 316. ® Vid. ant. 236, 
? Ibid, * Bradt. 317. 
4 Ibid, 316, 5 l I bid. 316. h. 
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Ir the heir aliened the two-thirds of the land; and at- 
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torned the ſervice of the dowreſs; and if he afterwards, . III. 


on the death of the tenant in dower, intruded himſelf, or 
if any ſtranger did ſo, the vendee might have a vrit of en- 
try, grounded upon ſuch intruſion . 


We ſhall now treat more fully of writs of entry, which of writs of 
have been ſo often alluded to in the foregoing pages. As . 


queſtions of poſſeſſion were determined by aſſiſes and recog- 
nitions, queſtions de proprietate were decided, ſays Brac- 
ton, in writs of entry by a jury, upon the teſtimony and 
proof of thoſe who could prove the caſe de viſu ſuo proprio et 
auditu, This was, where any one claimed his own proper 
ſeiſin, or that of his anceſtor, which ſeiſin he had demiſed 


to ſome one for term of years, or for life, and which, of 


courſe, after that term, ſhould revert to him; in which 
caſe, he could not have an aſſiſe of novel diſſeiſin to recover 
it, becauſe he had not ſuffered a diſſeiſin; nor an aſſiſe of 
mortaunceſtor, becauſe, if the term had been for life, the 
anceſtor could not be ſaid to have died ſeiſed in his demeſne 
as of fee, while another had the freehold ; tho” indeed he 
might, if the term had only been for years. 

An this action lay not only againſt the perſon himſelf 
who had the term, but againſt all thoſe who had an entry 
within the degrees and the time limited to this action. This 
action was allowed within the third degree of kindred, and 
within ſuch time as could be teſtified de proprio viſu et au- 
ditu, It held not only in the above caſe, but where a per- 
ſon had his entry per alium, who was ſeiſed in right of 
ſome other, and ſo aliened; as where a canon aliened with- 
out aſſent of the chapter, a wife without aſſent of her huſ- 
band, a huſband without aſſent of his wife, and the like; 


it held alſo againſt thoſe who gained their entry thro? the 


medium of a guardian, or bailiff only, who had no right 
to alien. | 


» Brat, 317. b. 
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Txt moſt general form of a writ of entry was that 
which ſuppoſed the perſon againſt whom it was brought, 
to have holden the land ad terminum qui preteritt : upon : 
which writ there might be a narratio, containing ſuch Þ 
ſpecial matter as conſtituted the merits of the caſe. The 
following was the form of this writ: Præcipe A. quidjuſtt 4 
et fine dilatione reddat B. tantum terre cum pertinentiis in 
villa, &c. quod idem B. ei dimiſit AD TERMINUM qui | 
| PRATERIHT, ut dicit ; et niſi fecerit, et B. fecerit te ſecu- 
rum de clamore ſuo proſequends, tunc ſum. per bon. ſum, | 
pref. A. quid fitco am juſtitiariis noftris ad primam aſſiſan, 


cum in partes illas venerint, oftenſurus quare non fecerit, cx. 


THe proceſs upon this writ was the ſame as on a writ of 
| right ; ; except that the tenant who might have the eſſoin de | 
malo veniendi, could not have that de malo lechi, unleſs | 
the writ of entry was turned into a writ of right by the 
| narratio, or counting upon it, propter longifſi mum ingriſ- | 
ſum, on account of fuch a length of entry as could not be | 
proved viſu proprio et auditu, but only by that of ſome | 
one elſe. If it was reaſonable that when this writ of entry | 
became a writ of right, it ſhould have all the confequences 
attending that writ, whoſe nature it had aſſumed by the 


manner of counting; ſo likewiſe, on the other hand, when 


2 writ of right was turned into a writ of entry, as happened | 


not unfrequently, it intirely ceaſed to be a writ of right in all 


reſpects, and there was no longer therein the eſſoin de malo lectil. 


BEFORE more is ſaid concerning the change of a writ of 
entry into a writ of right, and of a writ of right into a writ 


of entry, the reader muſt recollect, that the writ of entry 
has already been ſpoken of as an invention fince the time 


of Glanville ; and was contrived, no doubt, to avoid the 


neceſſity of recurring to the duel and great aſſiſe, whoſe de- 
termination could never afterwards be re- conſidered. 


Thus this new writ was framed in the nature of that for 


* Brat. 317. b. 318. 


- which 


it 


ch 
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which it was to be an occaſional ſubſtitute ; and fo great CHAP. VI. 


an affinity was ſtill diſcernible between them, that we ſee, 

in theſe and many other inſtances they were convertible, 
that is, either of them might become the other to all in- 
tents and purpoſes. How that was effected, will be ren- 
dered clearer by a few inſtances. 

WHEN it was attempted to convert a writ of right 3 into a 
writ of entry by the counting, and the demandant faid, 
that he was ready to prove it by a jury; yet it was in the 
election of the tenant, whether he would put himſelf upon 
the jury to try the entry, becauſe he had three remedies : 
for he might either defend himſelf by the duel, or put him- 
ſelf upon the great aſſiſe to try the right, or upon a Jury to 
try the entry, Thus, as it was at the option of the tenant to 
chuſe which of theſe he pleaſed, the writ of right was not 
changed into a writ of entry (notwithſtanding the count- 
ing), till the tenant had choſen to put himſelf on a jury to 
try the entry; as for inſtance, if a writ of right was brought 
containing the words neceſſary to include the jus merum; 
and then there was added this clauſe : Et in quam non ha- 
bet INGRESSUM ii per talem anteceſſorem ſuum, qui ter- 
ram illam ei dimiſit ad certum terminum, c. though 
theſe were words perfectly proper to bring in queſtion the 
entry, and though it was within the time to prove it proprio 
viſu et auditu; yet a writ of right would not, by ſo doing, 
become a writ of entry, but would continue as it was, un- 
leſs the tenant e put himſelf upon a jury to try the 
entry *, 

A wRIT of entry was ſometimes 3 into a writ of 
right, not by choice, as in the above-mentioned change, 
but through neceſſity; either propter longiſſimum INGRESSUM, 
the great diſtance of time at which the entry was alledged, 
pr propter donum et feoffamentum, That was called long. 


2 Bract. 318. b. 
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0 HAP. VI. e ingreſſus, which could not be proved proprio a et 


aſſiſe, or defend himſelf by duel. 
was laid ſo far back as the time of Henry II. or later, yet f 


niſi per B. gui non niſi 5 cuſtodiam inde habuit, Sc. and then 
was added, et unde pr adiftus, &c. uit Heilt tus in dominico | 
ſuo, ut de fœdo, et jure tempore talis regis capiendo inde ex- | 
pletia, &c. et de tali deſcendit j JUS, He. as in a writ of right; 
in this caſe, the tenant was obliged to put himſelf upon the 
| great aſſiſe, or defend himſelf by duel, for want of other 
proof: but, would the diſtance of time allow it, he might, 
if he choſe, have, put himſelf upon a jury to ay the 


entry *. 


et feoffamentum, was, where a feoffment was oppoſed to 
þ the entry, which might be ſtated in this manner by the te- 


1 greſſum per anteceſſorem illum (de cujus ſeifind idem Petrus 
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auditu, but was obliged to be proved by tradition ; as de 
viſu et auditu patris, who enjoined his fon to give ons ö 
thereof: in which caſe, out of neceſſity, from the want of 
proof, the tenant was forced to put himſelf upon the great f 
Thus, ſuppoſe an entry 


ſo as not to be within the limitation of a writ of mortaun- | 
ceſtor ; as ſuppoſe 1 thus: Et unde A. non habet ingreſſum 


rr itt. nts 


FTnvus far for the change propter longiſſim mum ingreſſum, 
or the antiquity of the entry. The other, propter donum | 


nant : Defendit talem ingreſſum, et licit, grad habuit in- 


— 


petiit terram illam) qui de terra illâ feoffavit eum tenendum pl 


| pro homagio et ſervitio ſuo, et quod tale fuit jus ſuum per ¶ co 
| feoffamentum et non per talem ingreſſum ponit ſe in magnam ¶ ac 


aſſiſam; upon which the aſſiſe proceeded to try the iſſue, th 
whether the tenant had more right to hold the land for the W be 
homage and ſervice by reaſon of the feoffment, or the de- tie 
mandant to hold it in demeſne bd. „ th 

To return from this digreſſion upon the reciprocal 5 
changes of writs of entry and writs of right; and to go on ,. 


with the manner of proceeding in a writ of entry: The 
2 2 Bract, , 318. d. 8. Ibid. 319. 


proceſs, 
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proceſs, as was before ſaid, was the ſame as in the writ of ena 
right, and therefore need not be particularly noticed in HEN RT III. 
this place. When both parties appeared, the demandant | 
was to begin by ſtating his intentio. If he was only a 
tenant for life, he was to claim the land, ut Jus meum poſe 
ſeſorium ; if in fee, ut hereditatem z and then go on, in 
quam talis non habet ingreſſum niſi per talem, &c, To 
this the tenant might anſwer by denying the right of the 
demandant per talem, and ſay, that he had not an entry per 
talem mentioned in the writ, but per alium talem ; and of 
that he might put himſelf upon an inqueſt. It appears 
from Bracton, that this inqueſt might be taken before the 
ſheriff, and the cu/todes placitorum coronæ in pleno comitati, 
and then there iſſued a writ of inquiry to the ſheriff; or it 
might be, coram nobis, or coram juſtitiariis noftris apud 
IW:/tmonaſterium : and in that caſe, there was a writ of 
venire facias, as it is ſince called. Whether this matter 
was to be tried before the ſheriff, or before the juſtices, de- 
pended probably upon the return of the original writ, which 

we have ſeen had ſometimes the one, and ſometimes the 
other return ; or it might perhaps be at the option of the 
party to chuſe the ſheriff; or the juſtices might reſerve only 
ſuch queſtions as were thought to be of great difficulty, ta 

be tried at the bar of the court: but that in a commune 
placitum the jurors ſhould be ſummoned to try ſuch an iſſue 
coram nobis, ſeems very particular, and not eaſily to be 
accounted for l. When a præcipe was returnable before 
the juſtices aſſigned, the iſſue was, moſt probably, tried 
before them alſo ; and probably it reſted merely on the op- 
tion of the demandant, whether the original writ ſhould have 
the one or the other return. It was not unuſual to cauſe 

a jury, which had been ſummoned before the juſtices aſſign- 
ed, to be removed into the ſuperior court at Weſtminſter ; 


— , — — 
vas 5 > 


ety - 
th — 2 ; 2 
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CHAP. VI. for which purpoſe there iſſued a ſpecial venire facias ; ; "df tt 
* if the jurors made default, a habeas corpora recognitorum, ; e 
' which had ſometimes a clauſe directing the ſheriff to fill Ml s 
up what vacancies had e n the jury * death * 
or otherwiſe e. | 
WV have above ſuppoled that the iſſue went to a jury to | 

he tried ; but before this, it was neceſſary that both parties Wl th 
| ſhould take ſuch ſteps to prove, or raiſe a preſumption in f fa 
ſupport of their allegations, as was required in other actions Ill H 
determinable by jury. The intentio was not in this, any WW x 
more than in other actions, to be taken on the ſimplex loquela' Wl hi 
of the demandant : he muſt produce proof, if he could ; or, Fe 
if he could not, he muſt raiſe a preſumption by a ſecta, I 
which was open for the other fide to defend per lagem. If Mi 
the demandant had neither, the tenant had no need to Mi 
anſwer the action at all, and the writ was loſt ; unleſs, ſays B 
| Bracton, as ſome thought, he might, and ought de gratia Wl it 
juſtitiariorum, to be aſſiſted by a jury of the country. WM at 
But this was to be only upon ſome good cauſe being ſhewn : ¶ he 
| either that the inſtruments on which he relied for proof of ¶ hc 
the matter, were loſt ; or that he had them not at hand, W w 

or could not get them without difficulty, to make uſe of 
on that occaſion. In ſuch caſes, it feems, the court would WW wi 
direct the matter to be tried by a jury; and another = ha 
would accordingly be given to the parties v. he 
IF the parties did not go to iſſue in the above way, it W © 
was becauſe the tenant choſe to except to the action. The NW. 
exceptions he might make were many: he might ſay, that . 

ſome one elſe had more right than the demandant ; that 
another made the demiſe, and not the perſon named in the ¶ cu 
writ; that the term was not expired; or, if it was expired I an 
as far as limited by one inftrument, that it had been enlarged w. 
by another, which he then exhibited ; that the time exceed- II vi 
ed the limitation in a writ of mortaunceſtor, and therefore ha 
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the, proof would be defective. Theſe and numberleſs other 
exceptions might be taken®. The tenant might vouch to 
warranty the perſon per guem he had his entry, and that 
warrantor might vouch another ; 3 and fo on, to the fourth 
degree, but not beyond. | | 

THE writ of entry lay properly only againſt a frecholdey' ; 
that is, one who had an eſtate for life, or in fee, or in fee- 
farm, and ſuch only was conſidered as properly tenant. 
However, in truth, ſays Bracton, if this writ was brought 
againſt a farmer, it would not fail, for he might call 
his warrantor; and if he defended him, the farmer would 
retain his uſufruct : : if not, he might have his reſort to 
the warrantor, as far as his uſufructuary intereſt went; 
and the warrantor over againſt his warrantor, as far as his 
freehold intereſt was concerned. Notwithſtanding what 
Bracton here ſays concerning a farmer, he afterwards lays 
it down moſt poſitively, in conformity with what was ſaid 
above, that a writ of entry would not lie againſt one who 


hold in demeſne, but only the uſufruct ; and much leſs 
would it lie againſt a tenant from year to year". ; 

"THe writ of entry ad termmum qui preteriit, which 
we have hitherto been ſpeaking of, lay for that perſon who 
had himſelf made the demiſe : when it was brought by the 
heir of the demiſor, it was altered accordingly ; as, in quod, 
Ec. non habet ingreſſum niſi per talem, cui talis pater, or 


whoever the anceſtor might be, ud dimiſit ad terminum 


gut præteriit, &c k. 

Thus were writs of entry varied according to the cir- 
cumſtances of the caſe upon which they were founded; 
and ſome of them received appellations from the effective 
words in the writ. One was afterwards called a cui in 
vita; which was brought by a widow when her huſband 
had made a gift of her inheritance. This writ was in the 


> Brat. 320, b. # Ibid, 321. Vid, ant. 302. 303. * Brat. 321. 
fol- 
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held for a term of years, becauſe he did not hold the free- 


Different kinds 
thereof. 
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in | 

fuit uxor talis, E&c. quam clamat efſe jus & hereditatenl WII 
ſuam; & in quam prædictus talis non habet ingreſſum mn [i 
per præd. quendam virum ſuum, qui illud ei dimiſit, cuf lie 
IPSA IN VITA SUA CONTRADICERE non potuit, c 
The uſual anſwer to this action was, that the wife appearedſ or, 
on ſuch a day per ſonally i in the king” s court, and there, of ft 
her free will and conſent, granted and confirmed the gift 
made by the huſband ; for proof of which the record thereof q 
was to be inſpected, where there ought to be ſpecial mention the 
made that the woman conſented : upon ſuch conſent, ſaysMl aſl 


Bracton, a chirographum was made, which, together with wt 
the record, was now vouched ; for it was a rule, that the 1. 
record without a chirographum would not bar the widow's qu 
action. In other words, this was à plea of a fine, If 2. 
gift by the huſband was what they called voluntary, it was af 
not valid without the above circumſtance of the woman's MW hu 
conſent ſignified in court; but if the gift had been made, a3 Ml 1», 


they called it, in cauſa honeſtd et neceſſarid, as to a ſon, or i 


4 with a daughter in marriage, then it was binding upon! the en 


wife without theſe ſolemnities m. lor 


AGAIN, in caſe of a voluntary alienation of the wife 170 
land by the huſband, if ſhe died before him, then the ſon &. 
who was her heir might have 2 writ of entry in the follow- &. 


ing words: In quam non habet ingreſſum niſi per talen ¶ di- 


wirum ipſius talis, cujus heres ipſe oft, qui illam ei vendidit ¶ an 


in vita jud, cui prædicta talis in vita ſua contradicere non ¶ on 


potuit, Scn. If a ſecond huſband aliened the wife's dower W he! 


by her firſt haſten, ſhe might, after his death, have a writ I the 
of entry, quam clamat efſe rationabilem, &c. et in quam by 
fredicius talis non habet ingreſſum niſi per talem, her ii; 
ſecond huſband, gr illud ei dimiſu, cui ipſa in vita ſud con-M in 
tradicere non poinit, Sc. and the heir of her firſt huſband, WW w. 


2 Bratt, 327. b. * Thid.: 32 1. b. 323. Bact. 322 


in 


in 
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in caſe ſhe died before her ſecond huſband, might have a C HAP. VL 
writ of entry applicable to the nature of his claim, whether —— 


he ſecond huſband held himſelf in ſeiſin, or the wife had 
liened : In quam non habet ingreſſum niſi per talem, qui 
lud ei dimiſit, et qui illud tenuit in dotem talis uxoris, c. 
or, uiſi per talem, que fait uxor talis, que illud tenuit in 
htem, Qc o. | 

TE caſes in which a writ of entry was the proper reme- 
dy, were very numerous. We ſhall enumerate ſome of 
them. If an abbot, prior, or biſhop, demiſed without 
aſſent of the chapter, or the chapter without aſſent of thoſe 
whoſe aſſent was required by law; then there was a writ, 
wn habet ingreſſum, niſi per talem quondam abbatem, c. 
qui illud ei diiiſit SINE ASSENSU CAPITULI?, and the like. 
The writ here mentioned, was called a writ of entry ſine 
aſenſu capituli. So if a wife demiſed without aſſent of her 
huſband, uon habet ingreſſum niſi per pred. talem mulierem, 


hue illull ei dimifit fine aſſonſu et voluntate præmdicti talis quon- 


dam viri ſui, &c. So if a bailiff demiſed without the con- 
ſent of his lord. If a tenant was convicted of felony, the 
lord might have a writ to recover his eſcheat: Non habet 
ingreſſum niſi per C. de M. qui eam TENUIT, Sc. ET QUE, 
Ec. ESSE debet ESCHAETA propter feloniam de qua idem C. 
Ec. convictus fuit et damnatus, et quam terram idem C. 
dimiſit, &c. which was called a writ of eſcheat. Again, if 
any one had his entry by one who held in villenage; by 
one who was non compos ſui nec ſane mentis; by one who 
held only for life, whether in dower, or per /egem terre ; 
the remedy was by writ of entry. In caſes of a writ brought 
by the reverſioner after an eſtate for life, the writ, after ut 
dicit, always had theſe words: unde gueritur, QUOD ipſe talis 


?nuſt? EI DEFORCEAT, c d. from which words the writ 


— 


Was af terwards named quod ei * 
Bratt. 32 3. » Ibid, 322. 1 Thid. 323. b. 


A WRIT 
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cuſtody; non habet ingreſſum niſi per C. qui non niſi cuſte- | 


words when the heir claimed of his own ſeiſin, and when 
of his anceſtors ; dum idem B. fuit infra ætatem in cuftodia, 
Oc. It lay when a common of paſture was demiſed ; nn} 


HISTORY OF THE 

A wRrr of entry lay, if any one intruded into the in. | 
heritance; non habet ingreſſum niſi per Hoc, quid ipſe ſel 
intruſit, &c. If a man aliened land of which he had the 


diam inde habuit, &c, with ſome ſmall difference in the 


habet ingreſſum niſe per C. (cujus heres idem B. et) qui 0 
beſturam illam ei dimiſit, ad terminum gui preteriit, e. Nee 
But it only lay of a common in certain”. Theſe, in ad- 

dition to ſuch writs as have been mentioned in the former M"' 
part of this chapter, are all the writs of entry to be found WI!* 


in Bracton. Theſe are applicable to very many caſes of WW" 
_ ouſter of freehold ; and from the general conception of ad WM! 


terminum qui preteriit, and the infinitude of circumſtances Non 
and ſituations which might be included within thoſe gene, {Wi 
ral wor ow, it was poflible to make this remedy much more W': 


lie againſt a farmer, or tenant for a term of years. We Wi 


WI hw before examined whether: a writ of entry would ere 


ſhall now ſee whether it would lie for perſons of that de- Il 
ſcription. It is ſaid by Bracton, that a farmer who had WI < 


demiſed ad terminum qui præteriit, might demand his own Whic 


ſeiſin, tho? he had no right in the freehold; for he had a poſſeſ· Mon 
ſory right of ſome kind or other; and therefore, according to per 
our author, was intitled to an action grounded upon his Wwa 
own demiſe, and his own act. A writ of entry, however, 
brought by one who held for term of years, or for life, 
could never be turned into a writ of right; it being a rule, 


that an action upon the poſſeſſion, merely, ſhould never be 


turned into an action upon the right, nor 3 converſo*. 
NoTWITHSTANDING what was before ſaid, of a writ 


of entry being limited to the time to which a writ of mort- 


* Bract. 324. 324. b. Vid. ant, 393. 0 BraRt. 326, a. b. 


aunceſtox 
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in unceſtor was confined, fare was a Caſe, where, of 1 8 
| þ ity, and becauſe no other action could be had, this writ 
the Mould lie beyond that period: as where one who held only 
G- bor life, demiſed for a very long term, which exceeded the 
the period of a writ of mortaunceſtor; and then as he had not 


en uc an intereſt as would entitle him to a writ to try the 


lia) mere right, he was allowed to try the entry bya jury ; as 
n WMlo was a tenant in fee, in the like circumſtances, who 
qu could not count de uſu et expletiis, which was always ne- 
Fe, Neſfary in a writ of right“. 

d. AxNoTHER limitation of this action was the degrees 
\or Nuithin which it was confined. It never was allowed be- 
nd bond three degrees; which were reckoned in this way. If 
of the writ was of the kind we mentioned firſt, ad terminum 
ju præteriit, on the demandant's own demiſe, this was 
one degree. If the tenant was ſaid to have his entry per 
ach a one, that conſtituted two degrees. If the entry was 
?R ſuch a one, CUI the land in queſtion was demifed by 
ome anceſtor of the demandant, this was in the third de- 
gree *, A writ of entry was not allowed beyond this, and 


have recourſe to a writ of right. It is ſtated by Bracton as 
2 queſtion, whether the paſſing of land from an abbot to his 
lucceflor was counted as a degree, in like manner as from 
one heir to another ; and he thought not : for though the 
perſon was changed, yet the dignity and capacity, which 
was the principal conſideration, remained the fame . 


Bract. 326. b. | P Bract. 321. 


1 1 | 


the party muſt, in caſe his demiſe was further removed, 
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 TVrit of Right in the Lords Court—Praceſs in Real Aan 


could be had to any other remedy ; the judgment being, 
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c'H A F. W. 
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- 


—Summons—Of Eſſoins De Malo Lefti—Defaults 
Magnum Cape—IV, arrantde Servitio Regis Parvum Cap 
Merit of Quo Warranto—The Count Tender of tha 
Demi-Mark—Defence—Of granting a View—Paouching 
to Warranty Nature of Warranty—Proef of Charter 
— FWarrantia Charte—Of Pleading — Of Prohibition Whit 
Attachment ſur Prohibition, Furiſdietion—AbatemertM * 
of the Writ—Pleas to the Perſon —Of Baſtardy—IV ri: 
to the Ordinary— Of Minority—E xcommunication— Par ou 
ceners—Pleas to the Action Non Tenure—Majus I 
| — Releaſe— Fine and Non Claim —Of a Actions the | 
Aitachment—Execution of the Writ. | 


AVING gone through affiſes Sn recognitions, 

which went upon a polleflory right, to recover: 
man's own ſeiſin, or that of his anceſtor ; and alſo ſuits 
upon an entry; it remains only to ſpeak of an action fo 
the recovery of a right and property grounded either upon ur, 
a man's own ſeiſin, or that of his anceſtor who did not die ur 
thereof ſeiſed; in which action, both the right of poſſeſſion 
and the right of property were determinable; and after 
judgment therein, either upon the aſſiſe or due], no recourſe ro 


that the demandant ſhould recover ſeiſin to him and his 
heirs quietly, as againſt the tenant and his heirs for ever * 
8 Brakt. 327. b. 328. 


'THE 
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Tag writ of right and the proceedings thereon are CHAP. VIE 
rated more fully by Glanville than any other action; but 
is, as well as other branches of learning, had made great 
dvances in improvement ſince the time of that writer: 
heſe are ſtated very minutely in the great authority by 
#hich we are ſo much aſſiſted in our enquiries during this 
reign ; and we ſhould not fulfil our duty to the reader, if 
we withheld ſuch further information as can be derived 
om that ſource, on ſo important an article as the proceed- 
ng in a writ of right. Should the reader be a little re- 
trded by ſometimes recurring to what has been before ſaid 
n the ſame ſubject, it is to be hoped, that, on this, as on 
cher occaſions, his patience will be rewarded by the new 
lghts which he will thence receive, to guide him in the 
ture progreſs of this Hiſtory. | 
Tae writ of right to the lord's court underwent no Writ of right 
change in its form and language, tho? that in the king' s in the lord's 
tourt had ſome few words inſerted which were not in it in ut. 
Clanville's time. The words which mention the land to 
te held of the king in capite were probably added in con- 
kquence of the proviſion of Magna Charta about præcipes 
n capite, with deſign to ſhew that the preſent was a pro- 
xr ſubject for the king's court, and not within the prohi- . 
tion of that act *. The writ ran thus: Præcipe, Ic. guid, 
Fe. reddat, c. tantum terra, quod clamat eſſe jus et bæ- 
reditatem ſuam, et tenere de nobis in capite ; et unde queri- 
ur, quod, c., and ſo on, as in the old writ ; only the re- 
urn was coram juſtitiariis ngſtris apud Weſtmonaſterium b. 
SINCE the proviſion of Magna Charta about præcipes in 
opite, writs of right were, of courſe, more generally 
brought in the lord's court, and from thence were removed 
o the county, and ſometimes to the ſuperior court. The 
emoval to the county was allowed only when the lord was 
roved de redo defeci 2. Many were the occaſions. when 
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becauſe the writ directed particularly, % &c. non fecerit | 
 VICECOMES hoc faciat. Again, if a perſon who lived ouf 


HISTORY OF THE 


53 


this lives of juſtice hs be ſaid to 8 as bel | 
the deforceant claimed to hold of a different lord from the 
demandant; when the real lord had no court, or refuſed 1 
hear the cauſe, or no one was in eourt to hear it; in which 
caſes, recourſe could not be had to the chief ſuperior lord F 


of the lord's juriſdiction was called to warranty ; if the de | 


| forceant eſſoined himſelf de mals lecti out of the limits offi 
bis juriſdiction, where the four knights could not make th 
view; if the tenant put himſelf on the great aſſiſe; al 

theſe, and an infinitude of other matters, were us 0 
removal, as producing a failure of juſtice. The method 
of proceeding in the lord's court was different in different ; 
places; only in praying a view, vouching to warranty, anc 
ſometimes in pleading, in waging duel, and in ſome other ; 
matters, the courſe of the king” s court was obſerved e. 1 
WHEN the officer, or ſerjeant ſent by the ſheriff, had at , 
teſted in the county court, that there was a failure of juſticꝗ ;, 
in the lord's court (and the officer's report in this point 5 
was a record), then the demandant prayed the judgmenfi ; 
of the court thereon ; and accordingly the tenant was com { 
manded to be ſummoned to anſwer at the next county court 7 
at which time they might either appear, or eſſoin them o 

ſelves. If the demandant appeared, but the tenant did no 
then, upon the ſummoner atteſting the ſummons, he wa , 
proceeded againſt for the default, according to the cuſto a 
of different counties, either by caption of the land into the : 
king's hands, or otherwiſe. The cuſtom in the county o b. 
Lancaſter, which is ſaid to have been approved by the fa 1 
mous Pateſhull, was this: the tenant was ſummoneq 5. 
twice, and if he did not then appear, and the ſummon ch 
Was proved, the judgment of the court _ os capiat ® 
W 


Eract. 329. b. 


Pari 


ENGLISH I. A W. 


harvum nampium « on the land, in name of a diſtreſs and CHAP. VII. 
the tenant was ſummoned a third time to appear at the third IX 


county ; if he did not then come, the judgment vas, quod ca- 
piatur magnum nampium, that is, the averia and chattels, dou- 
ble the firſt, by way of afforcing the diſtreſs, and he was 
ſummoned a fourth time; when, if he did not come, there 
was a capiatur terra into the king's hands, and a fifth ſum- 
mons; and if he appeared not, nor replevied the land, the 
demandant had judgment to recover ſeiſin by default e. 
From this ſpecimen of the practice in the county of Lan- 
caſter, we are left to conjecture what was the nature of 
that in other counties. | | 
WHiLE the ſuit was in the county court, if a perſon 
was vouched to warranty, that court could not ſummon the 
warrantor, but recourſe was had to the king's writ de war- 


rantia, which commanded the perſon to warrant the land 
in queſtion in the county; et niſi fecerit, gund fit in ad- 


ventu juſtitiariorum, Tc. : ſo that, if the warrantor did 
not enter into the warranty in the county, day was given 
to all the parties before the juſtices in itinere, where the 
plea of warranty was determined, and then the principal 
ſuit was remanded back to the county court, if the juſtices 
ſo pleaſed ; tho' that, as well as the warranty, might, de 
gratid, if they pleaſed, be determined before them with- 
out any writ of pone d. 

IF the tenant put himſelf upon \ the great aſſiſe, a day 
was given to the next county; and, in the mean time, he 


applied for a writ of peace till the coming of the juſtices 


at the next aſſize; which writ he was to obtain in perſon, 


becauſe he was to make oath that he was tenant, and had 


put himſelf on the aſſiſe. The writ of peace, the prohi- 
bition to the ſheriff, that for ſummoning the knights, and 


the aſſiſe, were much the ſame as in Glanville's time, both 


in the words and the practice of them; only the jurors 

were to appear coram juſtitiariis ad primam aſſiſam, &c. *. 
gBract. 330. ; « Ibid. 331. C Ibid, 331, 331. b. 333. 
Vol. I. 1 SHOULD 
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rantor appeared before the juſtices itinerant, there m_ 


void f. 


HISTORY OF TAE 


 SHouLD a ſuit be removed by pone from the ſheriff; | 
court to the court above, in the interval, before the war- 


however, no mention of the warranty in the writ of pone; 
but after the uſual eſſoins and delays, the demandant counted | a 


afreſh, from the day on which the vouching was in the Mi 


county ; and ſo the tenant was obliged to vouch again, and 1 
the rad appointed before the Julkices itinerant became Fl 


A wRrIT of pone was 1 granted on the prayer of Mo. 


the tenant, except for ſome ſpecial reaſon, which was to ad 


be expreſſed in the writ; as thus: Pone ad petitionem tenen- Ina 


tis ed quod agit in partibus tranſmarinis, &c. loguelam, que 
eft, Sc. If the tenant could not appear; if the deman- bat 


dant was related to, or a ſervant or friend to, the ſheriff ; Wir 


oct ejus capitali juſtitiario. There were caſes of neceſlity, 
in which alſo the ſuit was to be removed; as where baſtardy 
or any thing elſe was objected, which the N could not 


privilege of the tenant; as where he was a Templar or 
Hoſpitaller, or of any other deſcription of perſons who had 


if he was very powerful in the county, or was ſheriff him- our 
ſelf; all theſe were cauſes ſufficient to entitle the tenant to de 
remove the ſuit. There were ſome caſes in which the de- 


mandant was obliged to remove the ſuit, on account of the 


the privilege of anſwering to no ſuit, except coram rege, 


legally decide or try #. 

In the ſame manner were ſuits removed from the county 
and court baron to the juſtices in itinere. There was allo 
another cauſe of removal from the county court. This was 
on account of a falſe Pigment 3 ; in which caſe, eweY 
the removal was by pore l. 

When the ſuit was thus removed by pone, the tenant 
was to be ſummoned to appear. The ſummons of the 
tenant is treated of by Glanville. Some few things ma 


b Brat. 3322 © Ibid. b Ibid, 
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e added to render his account more ſatisfactory, as well CHAP. VII. 
s to give a comparative view of proceſs in general, whe- prog og 
ther in actions real, perſonal, or mixed. 

THE moſt common proceſs in uſe was the ſummons z Proceſs in real 


| and after that, in ſome caſes, there followed either a cap- — 
ton into the king's hands for default, or an attachment, 
| W:ccording to the nature of the action. Another proceſs was, 
dat Bracton calls a command or precept of the king, 
WM without any other ſummons, quod fit coram eo reſponſurus, 
Mor facturus, &c. or that he ſhould have ſuch a one there, 
WM e/pon4endum, or faciendum. There was another, com- 
: | nanding the ſheriff, guod faciat venire, or guid attachiet, 
mW [0 quod habeat corpus, or quod ita attachiet quod fit ſecurus 
_Wibend: corpus. Many of theſe have been noticed in the 
1 foregoing account of proceedings. We ſhall now confine 
\- Wourſelves more particularly to the ſummons, which was 
tone uſual proceſs in real actions, as well thoſe that were 
» Woofſeflory as thoſe that concerned the proprietas ; and allo 
hen perſonal actions, in matters of contract, or for any in- 
or”? 5 | 
aa A SUMMONS was either general, or ſpecial, There was 
7 general ſummons before the eyre was held; this was to 
ty de in ſome very public place; and might be followed by 
dy cſoins, to excuſe the abſence of thoſe who ought to attend. 
ot /pecial ſummons was in ſome particular action, to which 
fa perſon did not appear, he would be in default, altho? 
ntylde was eſſoined upon the general ſummons l. 
aol WHAT we have to ſay upon ſummons will be chiefly g,qmozs. 


confined to this latter kind. It appears from Bratton, 
that if the party could be found any where in the county, 
de might be ſummoned; tho? if the ſummoners could not 
ind him at his own houſe, they needed only ſhew the ſum- 
ons to ſome of his family, and not ſeek him further. If 
e had more houſes than one in the county, the ſummons 


i Bradt. 333. 
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fifteen days before the day on which the party ſummoned} 


HISTORY OF THE 


was to be at that hers he moſtly lived, or had the moth 

ſubſtance : if he had no houſe nor demeſne, 1t was to be at 3 
his fee. The ſummoners were to be at leaſt two in num- . 
ber, who were to teſtify before the court that they had exe- 
cuted the ſummons. A ſummons ought always to be ſerved g 


was to appear: and if there were fewer days, the ſummons , ; 
was illegal, unleſs in ſome particular caſes where diſpatch} 1 : 
was required; as when a church was vacant ; when the} , 
parties were living in the county where the eyre was; or ; 
in caſes where merchants were concerned, who were enti-} 
tled to what Bracton calls ju/titia pepoudrous. Again, on 4 
the other hand, ſometimes a longer time was allowed for 3 
ſummoning; as on account of a journey; and the time was| be 
lengthened According to the length of ſuch journey. 4 
But the common and legal . ſays Bracton, wall © 
fifteen days before the appearance *, 
A 8Vv1mons was illegal, if it was come only by one © 
ſummoner; or by falſe ſummoners, and not by the ſheriff ad 
and his bailiffs. Again, if it was made when the tenant wa A 
beyond ſea, or upon his journey, or even cum iter arripuM © 
„it, when he was juſt ſet out; or if he was not found with- . 
in the county, the ſummons was not binding; for a man g. 
vas not to accept a ſummons at all times and places, nor g. 
from every body, but only rom: thoſe who had a proper au- \;1 
thority. | ® 
WIEN che tenant appeared, he mich object a any of th M 
above irregularities as an exception againſt the ſummons * 
Ihe did not appear at the day of the ſummons, and the "* 
ſheriff did not return the writ, recourſe muſt be had t 
another writ, that being now out of date; but if the ſhe = 
riff had returned the writ, then, on account of the tenant" bro 
default, if it was in areal action, his land was taken, as iH“ 
Glanville's time: but the writ on this occaſion was non mio 
ts carc 


* Brat. 3 3 3. b. 334. ! Thid, 336. b. | w 


Callet 


[let 
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called magnum cape; and if, after the firſt caption, he 


failed appearing at another day, he loit his ſeiſin. There 
was another caption of the land by force of a writ that 
was called parvum cape ; in all defaults after the firſt appear- 
ance the caption was made by parvum cape, which was the 
caſe in which Glanville fays he could not replevy ®. Thus, 


whereas in Glanville's time the caption was not till the 


tenant had been ſummoned three times, it was now after 


the firſt ſummons that the magnum cape iſſued. 

[s a perſon was lawfully ſummoned, and did not appear, 
he would be puniſhed as a defaulter, unleſs he could ſend 
a proper excuſe or eſſoin. The law of eſſoins has already 

een mentioned; but it is treated fo minutely by Eracton, 
and was of ſuch importance in the judicial proceedings of 
this period, that it deſerves to be re-conſidered. 

ONE principal excuſe for not appearing to a ſummons, 
was being in ſervitio regis, This, however n, was not 
admitted as an excuſe if the party had been firſt ſummoned, 
becauſe he might have ſent his attorney to appear for him 
nor even then would it avail, if he could conveniently 
come himſelf, or ſend. But this is laid down as the ſtrict- 
neſs of law by Bratton, who admits that the king's pleaſure 
ſnould prevail, notwithſtanding any of the above circum- 
ances. The next eſſoins were what were called in Glan- 
ville's time, ex infirmitate veniendi, and ex infirmitate e re- 
ſcantiſæ; which wee now termed de mals veniendi, and de 


mals lecti. Beſides theſe, there were ſeveral others, that re- 


curred leſs frequently; as a peregrination, or any re- 
ſtraint impoſed on a party; or if he was detained by ene- 
mies, or fell among thieves? ; or was {topped by goods, a 
broken bridge, or tempeſt ; unleſs, indeed, it could be 
proved that he ſet out at an unſeaſonable time, or ſuffered 
thoſe impediments through want of proper caution and 


care on his part. Being impleaded in the king's court, 


n Vid, ant. 114 n Bract. 336.b. Vid. ant. 115. Bract. 337. a 


Ee 3 was 


405 


CHAP. vil. 


— — 
HENRY III. 


Of eſſoins. 


46% HISTORY OF THE 


CHAP, VII was a good ck for not attending i in an inferior one; 


HENRY III. or even, according to Bracton's opinion, being impleated | 
in the eccleſiaſtical court was a good excuſe. 3 

A PERSON having any of the beforementioned excuſes 

ought to ſend one to make it for him. The form of mak- 


ing the eſſoin was to ſay, © that his principal, as he was | 
coming to the court (if it was the eſſoin de malo veniendi 94 
was ſeized with an infirmity in the way from his houſe to the 
court, ſo as not to be able to come either pro lucro or f 
pro damno, and that he was ready to ſhew this.” It was 
not now the practice, as it had been a, for the eſſoniator 
to give any ſurety for proving the and of this, but credit | 
was given to his verbal declaration; though it ſeems, that MI © 
in the caſe of barons, and other great perſons, who could 
better command a ſecurity, the law impoſed on them the 5 
burthen of finding pledges. In common caſes, therefore, Ml * 
the effoniator gave his faith, that he would produce his prin- 
cipal at another day, to warrant the eſſoin, and prove it! b 
upon his oath, | fc 
As in actions, ſo in caſting eſſoins, a certain order was . 
to be obſerved : thus, if a perſon was detained by ſome ill. 
neſs, he would caſt the eſſoin de malo veniendi intra regnum, s 
and this might be followed by that de mals lecti; after this, 
the party would not be permitted to remove himſelf extra 
regnum, ſo as to caſt the eſſoin de ultra mare. The eſſoin 
de ultra mare was of various kinds; namely, de ultra mare 1 
Græcorum, and, de citra mare Græcorum. In the ſimple hi 
eſſoin de ultra mare, there was a delay of forty days at 4 


leaſt, and one ebb and one flood. If there was mention fh 
of any remote place, accompanied with ſome cauſe of ne- 

ceſſary abſence, as a peregrination to St. Jago, or being} m 

with the army in Germany, or Spain, then a longer time I ha 
was allowed, according as it ſhould ſeem proper to the 


Vid ant. 1 15. : BraRt. 337. b. 
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the juſtices, where the abſence was in ſome diſtant part 
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ed ; of the kingdom; but they could never ſhorten the legal 

3 period of fifteen days. The eſſoin ultra mare Gracorum, 
0 ; was uſually in caſes of peregrination to the Holy Land. And 
ere they made a diſtinction between a /implex peregrinatio, 
A nnd a generale paſſagium. In the former, the time allow- 
6 J ed was, at leaft, a year and a day*: in the latter, the 
dea remained fine die. This latter privilege was granted 
Or Z 

in favour of thoſe who were cruce ſignati; and it ſeems to 
48 1 . 
have been allowed in conſequence of a papal decree which 
„ declared, that till the death or actual return of ſuch perſons 
dit | . ; + as 
* all their property ſhould remain intire and untouched, 
14 Ir was held, that a perſon might have the eſſoin de pere- 


grinatione ad Terram Santtam, and afterwards that de ultra 
mare; and then, when he returned, he might have that de 
mals veniend:, and afterwards that de mals lefti : but if 
he had had that de malo veniendi, he could not, as was be- 
fore ſaid, recur to that de ultra mare; and if he had had 
that de ultra mare ſimpliciter, he could not have that ad 
Terram Sanfam ; the rule of eſſoins being, approximare 


A perſon who was abſent upon a ſimplex peregrinatio, and 
ſaid beyond the year and day, might have another forty 


1 days, and one flood and one ebb, by reaſon of the efloin de 
al ultra mare ſimpliciter; and if he ſtill ſtaid, he might have 
le fifteen days at leaſt, by an eſſoin de mals veniendi citra 
are; and if a reaſonable cauſe could be ſhewed, the juſ- 


tices, as we have before ſeen, might allow more. After 
n this, if he did not appear, he would be in default*. Indeed, 
"BW when a perſon, by caſting the eſſoin de malo veniendi, ad- 
SW mitted himſelf to be on his road to the court, there would 
have been an abſurd contradiction in allowing him to caſt 


: * Brat. 378. © Ibid, 339. 


Ee 4 | another, 


poſſunt regno, cùm fuerint implacitati, elongare autem non. 
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juſtices. The fame diſcretion might be exerciſed by C H A P. VII 
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CHAP. VII, another, which expreſſed that he was out of the kingdom, 
— — Is 3 y- 3 f 2 | 5 . . 7% 
Fin. The. effoin dc ſervitis regis Was likewiſe lometimes in 
neguo, and ſometimes tra mare; and this likewiſe was 

ſometimes followed by that de malo veniendi, 1 afterwards 3 5 


by that de malo lectiu. | | 4 N 

THz eſtoin de fervitio regis, which was more peremptory I f 
than any of them, being without any limitation of WM ii 
time, was not allowed in certain pleas. Thus, it was 1 h 


not allowed in an aftiſe ultimæ prefentationis, for fear of WM 
the lapſe ; nor in dower, becauſe of the conſideration due th 
to a widow who had only a life-eſtate; nor, as ſome lo 
thought *, in the affſa mortis anteceſſoris, in favour of the ; re 


infant. It did not ge jure lay for a perſon not immediately | {o 
in the king's ſervice, though it was allowed de gratid, as el 
was before ſaid; nor for one conſtantly in the king's ſervice, A cc 
unleſs while he was actually employed in ſome expedition: Wl rr 


it did not lay for the attorney, as a perſon ſo engaged ſhould Wl to 
not be an attorney. Bracton repeatedly lays it down, that WW iv. 
the king's warrant for this eſſoin ſhould never be granted ac 
but on a reaſonable cauſe; though, on the other hand, he an 
is as explicit in declaring that, whatever might be the Wl i 
cauſe, the juſtices ſhould not quaſh it, but \ wait the king's r 


determination thereon. 607 
Tux eſſoin de malo veniendi implied that the party was ba 
taken ill on the road; and therefore, if the eſſoniator, ell 
upon interrogation, ſaid he left him ill at home, it would I © 
not be allowed: though a cafe might happen, where, of ne- 1 

ceſſity, it muſt be received; as if the party had been eſſoin- 
ed de malo lecti in ſome other action, and languor was ad- a 
judged, he muſt, under that return, confine himſelf to his ſe] 
houſe ; and therefore, when ſummoned in another action, I ©?! 
and intitled to the eſſoin de malo veniend:, it mult of neceſ- ad 
It! 


ſity be received, though he was actually in his own houſe. 
The confinement which the adjudication of languor impoſed Pe: 


v Bract. 338. b. * Ibid, 339. b. 


On 


ENGLISH LAW. 


in this, and ſome other caſes ): | 

HAVING thus mentioned generally the nature and 
effect of theſe eſſoins, it next follows, that we ſhould in- 
quire by whom and where they might be uſed. In the 
frſt place, no minor, hen known to be ſuch, could eſſoin 
himſelf; nor could a perſon of full age be eſtoined againſt 
him, eſpecially in an aſſiſe; for a perſon of full age, if pre- 
ſent, could ſay nothing to prevent the taking of the afliſe; 
though it ſhould ſeem as if he might be eine in a ſuit 
for land; of which he was firſt e 80 himſelf. The 
reaſon given by Bracton why a minor ſhould not be eſ- 
ſoined, is, becauſe he could not ſwear, nor warrant the 
elloin. No efloin lay for a diſſeiſor, for though he did not 
come, his bailiff might; nor for the bailiff. This rigid 
practice ſeems to be in odium ſpoliatoris a, who ought not 
to be indulged with a delay of ſifteen days; though it lay 
for the demandant, who was the perſon ſpoiled. Tt did 
not lay for one committed corpus pro corpore in cuſtody to 
anſwer ; nor for any one where the ſheriff was commanded 
quod faciat eum venire, or quid habeat corpus ejus, if the 
proceſs had gone through the whole jo/enntas attachiamen- 


{rum 3 but on the firſt day of attachment the party might 


have an eſſoin; for it was a general rule, that de jure an 
eſſoin might follow every ſummons, or attachment, where 
a plea depended; on the contrary, it was a rule, ub: nul- 
lum placitum, ibi nullum eſſonum. 

A eſſoin did not lay for a perſon who had appointed ar an 


attorney, unleſs they had by accident both eſſoined them- 


409 


on the party diſpenſed with the ſtrictneſs otherwiſe obſerved C H A P. VII. | 
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ſelves; nor for one who had already eſſoĩned himſelf, till he 


appeared; nor for one appealed ae forcid; nor in an appeal 
de pace, de plagis, or de roberid; notwithſtanding which 
it is laid down by Bracton, that if ſuch perſons did not ap- 
pear, they would be excuſed by proper eſſoin. Sometimes 


y BraQt. 340. Z Ibid. 340. 
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e AE. vn. 1 would he: a. es davis conſenſr partium þ ne efſonis ; ; and 
in ſuch caſe, neither would be permitted to eſſoin. If a perſon # 
was ſeen in court before the eſſoin was caſt, the efſoin | 

would, nevertheleſs, be admitted. An eſſoin would not lie, | 

after a caption of land in manrs regis for a default 2. b 

IF a writ was againſt ſeveral] who held in communi h mill | 
et pro indiviſo, each might have an eſſoin de mals veniend; | b 
together on the ſame day or one after another on diverſe ; 
days b, till each had had an eſſoin; and none ſhould have more : 

than one efloin till all had appeared together; ſo that thoſe | 
ho were eſſoined firit, might have ſeveral appearances, | 
and ſeveral days, till all appeared together: but an eſſoin MI ; 
was not allowed at every appearance, on account of the MI þ. 
infinite delay this would occaſion. If the inheritance had A. 
been divided, and one was impleaded alone for his part, WF g 
and he declined anſwering without his participes, or parce- | 
ners, and they were ſummoned ; each had one eſſoin be- i. 
fore appearance, but not viciſim, till it was eſtabliſhed MI : 
that they were participes, and then they effoined viciſim, Ml , 
as beforementioned. If the tenants to the writ were not MI 
participes, but held by different rights, they could not ft 
eſſoin viciſſim, becauſe theſe were different pleas : the fame if 
where they held pro diviſo. But huſtand and wife might ef- ef 
ſoin ſimulet viciſſim, like participes, on account of the intirety MW oi 
of their rights; and if one made default, it affected them MW th 
both ; which was not the caſe even with participes e. *, When b 
all the parceners had appeared together, and it happened WM ec 
that one or more of them afterwards eſſoined himſelf, or a W to 
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day was given to the parties, if preſent, they might recom- ab 

mence their eſſoins, as at the firſt day of ſummons. In 

like manner, if the writ contained more than one demand- W ju 

ant, whether they were participes, or - huſband and wife, an 

they might efloin mal et viciſſim. thi 
Brac. 341. Þ Sim] et vicifin, * Bract. 341. b. 2 


IF 


: 8 
"HT 3 yr KY ee? Mi ad ++ 
3 1 


ENGLISH LAW. 


ſelf, appointed an attorney, then the eſſoin was to be made 
in the perſon of the attorney, and not in that of the prin- 
cipal, except, as will be ſeen hereafter, in the eſſoin de 
nalo lecti e. Vet, if the attorney ſhould die, the principal 
might eſſoin himſelf and his attorney de morte, as it was 
called; and he might remove his attorney and eſſoin him- 
ſelf; but it was only in theſe two caſes that the party 
could caſt an eſſoin after appointing an attorney d. 

IF one or more perſons were vouched to warranty, before 
appearance both voucher and vouchee might have an eſ- 
ſoin; and if the vouchers were more than one, they might 
eſſoin /imill et vic iſim, as before mentioned; ſo if the tenants 
were more than one ©. After the wager of duel, the cham- 
pion, as well as his principal, might eſſoin fmilet viciſſim. 

Tux time for making the eſſoin was the firſt day, that 
is, on the return of the writ ; and it was not ſufficient, 
ſays Bracton, if the eſſoin was made on the ſecond, third, 
or fourth day; yet, adds the ſame authority, the perſon 
ſummoned was to be expected till the fourth day, in caſe he 


ſhould come, or ſend a meſſenger to excuſe his abſence, 


if he had ſuch matter to alledge as would conſtitute a good 
eſſoin: and if he had, and cauſed himſelf to be eſſoined even 


on the ſecond or third day, it ſeems, from Bracton, that 


the eſſoin would be allowed, and a day would be given him 
by his eſſoniator; yet, at that day, if the demandant pleaſ- 
ed to proceed on the default, the court would allow him ſo 
todo; andif the tenant could alledge none of the excuſes 
abovementioned for his delay, he would loſe his ſeiſin. 


ITE eſſoin was to be made in open court, before the 


juſtices ; nevertheleſs, if by miſtake it was made before 
another, it was allowed 4 gratid, like the eſloin caſt after 


the firſt day, as juſt mentioned; and the default would be 


ſaved, unleſs the demandant proceeded for judgment on 


© Bra, 342. « Ibid 342 b. © Ibid. 343. 
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CHAP. vn. the default, when ſuch an eſſoin would be adudged to be | : | 
mane mr. null and void. | 3 2 ſo 
AN eſſoin might be had upon every appearance, and day 5 1 

given in court, whether on praying a view, vouching to n 

war ranty, or on a day given ſpe paris, as it was called, at © of 

the prayer of the parties, in order to compromiſe the mat. I 

ter in diſpute, or for any other purpoſe f. | E be 

De ma's lecti. Tus eſſoin that occafioned moſt diſcuſſion in the practice 3 15 
of real actions was that de mais lecti, which commonly 7 : 

followed immediately upon that de mats veniendi ; for where 5 30 

a perſon, having been detained on the road by ſickneſe, and g 1 

having caſt the eſſoin de mals vemendi, had found himiclf 3 tl 

obliged to return home; the order of eſſoins, conformably : b. 

with what was likely to be the real fact, led to the eſſoin if 

de malo leci i. Upon this, it was uſual for the court to di- A al 

rect a view, to fee whether it was, as they called it, ma- 0 8 

lum træmſiens, or whether it was languor if the former, 2 ic 

then he had another day y, at the diftance of fifteen days at 3 4 

leaſt ; if the latter, he had the ſpace of a year and a day. I 1 

But the eſſoin de mals lecti did not, in all caſes, follow that WI "* 

ae malo venienti. It did not follow it, in a writ of entry ; 3 a 

unleſs when the writ of entry was turned into a writ of Il 

right by the form of counting; ſo on the other hand, I P 

when a writ of right was by the form of counting turned 3 1 

into a writ of entry, and the tenant put himſelf upon a 4 tt 

Jjurata, the eſſoin de mals lecti would not be allowed: the Ml 3 


ſame, if ina writ of right the counting was of an inheritance 4 
deſcending from a common {tock to co-heirs ; for this could ll b 
not be determined by the duel, or great aſſiſe. For the ſame 


reaſon it was not allowed in a writ of right of dower ; it ; C 
being laid down as a general rule by Bracton, that where ; t 
the duel, or great aſſiſe might follow; and as long as the f e 
duel, or great afife might be had; there, and ſo long, this : 


efloin would lie; 5 and that where, and when, either of thoſe 
trials could not be had, it did not lie 5. | 
| Brat. 344. s Ibid. 344. b. 
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Tuts ſeems to be a better rule than to ſay, that the of. CHAP. vit. 
ſbin de malo lecti lay in all writs of præcipe; for though rey 
it did lay in writs of right as long as they retained their pri- 
mary nature; yet, as this might be changed by the form 
of counting, it became 2 leſs certain rule than the other. 
However, by one or the other of theſe rules it might eaſily 
be pronounced, whether both the eſſoins de malo veniendi 
and de malo lecti lay, and where only the former b. 
29 THe effoin de malo lecti would not lie, even in the ac- 
4 tions before- mentioned, for any of the following perſons. 
1 Thus, it would not lie for a demandant, tho' he might have 
that de malo veniendi; but his pledges would be exacted if 
he made default in appearing : nor for an attorney; tho), 
if an attorney was Janguidus, this was ſuch an inſurmount- 
able impediment, that it would, from neceſſity, be admitted 
as an excuſe, but not till the fourth day. It would not lie 
for a warrantor, till he had entered into the warranty; be- 
cauſe then he might put himſelf on the duel, or great aſſiſe. 
It would not lie before the ju/?:t:ar:7 itinerantes, for a perſon 
reſiding in the ſame county, becauſe he might appoint an 
attorney i; nor, for the ſame reaſon, where the tenant 
lived in London k. Nor would it lie, where it was not 
preceded, mediately or immediately, by the eſſoin de mals 
veniendi ; but an eſſoin de malo lecti, fo caſt, would be 
turned into that de malo veniendi, and would operate only 
as ſuch l. 
Tus effoin ought to be made on the third day incluſively 
before the day given by the eſſoniator in the eſſoin de mals 
veniendi, and it ought to be caſt by two perſons, who were 
called, not eſſoniators but, nuntii, meſſengers; becauſe 
they were ſent to make an excuſe, ſays Bracton, and not to 
eſſoin; for they received no day, nor did they ſwear to have 
a warrantor at a certain in day to prove the eſſoin. This diſ- 


— 


. _ * MTS Lock 
rc 


1 7 
— D— 
_— — —ů— - 


— — — — — ll —Uülñßů—xßꝛ—ßꝛ—3ßL*».u¶ — —„Uö.GaÄ 
_= . — 2. * 2 a 
— — — — — 
——— — — — 5 = 
8 22 - — oo — — 
— _ — ——— 


* Bract. 346. b. 347. —.;; 2+: # Wd. 350% 
3 Ibid. 349. KEE 7 Ibid. 
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rial, and was known in other inſtances than this of the eſ- 
ſoin de malo lecti. An eſioniator muſt come from the 


party; a nuntius might come either from the party, or of 


his own head, to inform the court of any impediment that 


prevented the party's attendance ; and he would be heard ſo 
late as the fourth day, or later, down to the time of judg- 
ment on the default u. It was by a nuntius, as well as by 
an effoniator, that many of the before-mentioned excuſes 


for non- appearance uſed to be made. 


WHEN, therefore, the nuntius had delivered the excule, the 
demandant had a writ de faciendo videre n, directed to the 
ſheriff, to this effect: Mitte quatuor legales milites de comi- 


tatu tua apud villam, &c. ad videndum utrim infirmitas, 
gud A. in curid notra coram juſtitiariis noftris apud . 
eſſoniavii fe de malo lacti verſus NM. de placito terre, fit lan- 


guor vel non. Et [i ſit languor, tunc ponant ei diem d die 
viſis ful in unum annum et unum diem apud Turrim Londi- 
ni, quod tur: fit ibi reſpanſurns, vel ſu ſufficientem pre fe mit- 


tat reſponſalem. Et ſi non fit languor, tunc ponat ei diem co- 


ram juſtitiarits noſtri 1s apud I. &c. quod tunc ſit 101 reſpon- : 
ſurus, vel ſuſficientem pro ſe mittat reſponſalem. Et dic | 


quatuor militibus illis quod ſint coram iiſdlem juſtitiariis, &c. 


ad terminum prædictum, ad teſtificandum viſum ſuum, et 
guem diem ei poſuerunt ; et habeas ibi nomina militum, Qc o. 


This writ was to be faithfully and literally executed by the 
ſneriff, and needs no other obſervation, except in that paſ- 


ſage where a day is given at the Tower. Bracton ſays, this 


was done becauſe the conſtable was always preſent there to 


receive the appearance of parties, who perhaps had a day 


to appear, when no juſtices were fitting on the bench at 


Weſtminſter. However, if it happened that the Juitices 


were ſitting, the party was {till to keep his day before the 


: ® Bratt. 345. ® Ibid. 351. _ * Ibid. 352. b. 
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conſtable ; and the conſtable would give him a day, either C H AP. VII. 
before the juſtices of the bench, or, if the pleas were ad- 8 
journed before the juſtices itinerant, then at the eyre v. 

Ir the four knights, or any of them, failed to appear, to 
make certificate of their view, proceſs of attachment iſſued 
againſt them; for neither the view, nor certificate thereof, could 
be made by leſs than the four knights named; and there- 
fore, if one of them died, a new writ ifſued for the ſhe- 
riff to ſubſtitute another 9. | 

IT was a rule, that after the eſſoin de malo lecti was re- 
ceived, the party ſhould not ſurgere, as it was called, that 
is, not ſtir abroad, much leſs appear in court, without hav- 
ing licentia ſurgendi. This licence was to be obtained by 
ſending ſome perſon to inform the juſtices, that the party 
eſſoined had recovered his health, The ſtrictneſs with 
which the perſon eſſoined was to obſerve the eſſoin, as well 
before view as after judgment of languor was pronounced, 
is very ſingular. Bracton declares, that decinctus, et fine 
braccis, et diſcalceatus ſe tenere debet in l:#9; yet he adds, 
licubi poterit indui veſtimentis fi voluerit however, if he 
went out of his chamber, he was not to go out of his houſe, 
under pain, if found abroad, of being arreſted by the de- 
mandant, and of loſing his land as a defaulter in breaking 
his eſſoin. Such arreſt, indeed, ought properly to be 
made by the coroners, or ſome officer of the king's court. 
When the officer came with ſufficient 2 of other 
good and lawful men to prove that he had broken his 
efſoin, the party might endeavour to prove the conttary ; 
he might ſay, guod cum effet tali die apud talem locum et in 
lecto, ſicut ille cui languor adjudicatus, et in pace domini re- 
gis, venit ibi ipſe talis petens, et nequiter, et IN FELONIA 
extraxit eum è domo ſud, et a lecto ſus, & in roberid alſtu- 
lit ei tantum, contra pacem domini regis, & ſic offert, Ic. 
Upon this, a proceeding would commence, as in an ap- 
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inquiſition; and according to the event of this trial, one ci 
of the parties would loſe for ever ; the tenant, quia uli % 
ſurrexcrit; the demandant, becauſe he maliciouſly drew the an 
party eſſoined from his houſe; and as he meant to gain 
ſomething by that proceeding, 1t was but reaſonable, ſayg 
Bracton, that he ſhould likewiſe be a loſer. If the tenanf 
was arreſted in a manifeit act of breaking his eſſoin, the 
demandant might tacitly wave the default in this, as in 
other caſes, by doing ſome act which ſhewed he did not 
mean to proceed on the default; as ning. a yy brech 

| partium, or the like r*. | 3 


ALTHOUGH before the view the party eflvined mich 5 
obtain Ilicentia ſurgendi, yet afterwards, and when langue fo 
had been adjudged, he would be obliged to confine himſelf di 
in the way above- mentioned, abe any licentia ſur gend ſi 
the juſtices having no juriſdi tion to grant it; for the Ga * 
now ſtood before the conftable, whoſe duty it was to remit 
the plea to the juſtices . At the end of the year and ada | in 
the party was to appear in perſon, or, if unable, he was ta ” 
ſend a reſponjalrs + no eſſoin could now be had, that de may 7 
Io letti being the laſt. If he was ſtill unable to appear, Je 
there only remained for the juſtices to adjudge it morbus ” 2 
ticus, Whatever was done, the conſtable was to make a 
record thereof, and tranſmit it to the Juſtices, and give a 
day before them in banco. Thus ended the authority o ö 
the conſtable, If this eſſoin was made not in the kings, 


but in the ſheriff's court, then, inſtead of the Tower: 0 | ; 
London, ſome caſtle, or other certain place, within the a 
county, vas appointed for the appearance at the end of a, 
year and a day t. If the party did not keep the day ap- 5 
| pointed by the four knights, his land was taken by par- 
dum cape, the tame as it he had actually appeared, becaule} f 


r BraR. 358. „ Ibid, 358. b. r Idi. 363; 
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the return of the knights was as a record, which the party C HAP. VII. 

clloined was not permitted to deny. | HENRY IL 
THERE was another eſſoin, which was Gn as 

als: and not at all within the courſe and rule by 

which other eſſoins were governed. This was the eſſoin 

de malo ville; which was, when the party had appeared, 

but was afterwards, before any anſwer to the ſuit, taken ill 

in the town where the court fat, and was unable to attend. 

This, like the eſſoin de malo lecti, was ſignified, not by 

an eſſoniator but a nuntius. The party was to ſend two 

different nuntii every day, for four days; on the fourth day 

the juſtices were to ſend four knights to the ſick perſon, 

to accept an attorney from him, and if he was not to be 

found he would be in default. This eſſoin de malo villæ 

12 4id not lie in the county court, nor before the juſtices aſ- 


4 ſigned to take any aſſiſe, or jury, nor in any caſe where the 
7 party was not to be expected till the fourth day u. 

1 Wr have ſeen what was the method of caſting an eſſoin, 
1 in order to ſave a default on the return of the writ of ſum- 


% mons. We now come to ſpeak more particularly of de- 
Defaults. 


4 faults, a and their conſequences. This, like moſt other ſub- 
I jects, is handled very fully by Bracton, with whoſe aſſiſt- 
TY ance we may attain a complete idea of this part of our 
antient judicial proceedings *, 


Ir the tenant ſent no eſſoin, nor appeared the firſt day, 
of nor the ſecond, third, nor fourth; then, provided the de- 
AM mandant ebtulit ſe on either of thoſe days before the fourth, 
che land would be taken into the king's hands; which cap- 
tion was not followed by any ſevere penalty: for if the te- 


I nant appeared within fifteen days after the caption, and de- 
manded the land in court per plevinam, and if at the day 
Wl civen he could do away the default, the poſſeſſion would 
„be reſtored, or, as Bratton calls it, reformed. It ſeems, 
what if the tenant failed to appear the firſt ag: and the de- 

| * Brac, 363. 55 2 Vid. ant. 114. 
f „ 3 muandant 
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CHAP. vn. mandant did appear; then, notwithſtanding the tenant 4 
appeared the day after, if he could not fave his default, ge 
would loſe his ſeiſin. If neither appeared the firſt day, and 
both on the ſecond, one default was ſet againſt the other, 
and no advantage could be taken by the demandant; and 

ſo of the other days down to the fourth: the ſame, if the de- 

mandant appeared the firſt day, and the tenant not, and the 3 
tenant the ſecond, but the demandant not. If they both i 

appeared on the third, one default was ſet againſt the 
other J. 5 | 5 

DuRiNG the four days, the demandant and tenant were 
allowed to ſhew excuſes for their non- appearance; and 
the tenant might excuſe himſelf even after the four days, if 
the ground of his excuſe was ſuch an impediment as really 
prevented his appearing, and he had ſent a meſſenger to no- 
tify it within the four days. I. he grounds of excuſe which 
the court would allow, were ſuch as the following: He 
might ſay that he was put under reſtraint, or e e 
(provided it was not on account of any crime); that he fell 

| among robbers, who bound and detained him, ſo as to pre- 
vent his ſending a meſſenger; that he was ſtopped by flood, | 
ſnow, froſt, or tempeſt, by a broken bridge, or r the loſs of 
a boat, if there was no other ſafe paſſage. | 

IF within the fourth day he neither came, nor ſent ſome 


— 
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ſuch excuſe for not coming, the following entry was made: P. 
A. obtulit ſe quarto die verſus B. de brit quid reddat ei tan- | 
tum terre, Sc. Et B. non venit. Et ſummoneas, &c. Ju- m 
dicium, Sc. that the land ſhould be taken into the king's w. 
hands; upon which there iſſued the writ of Magnum Cape, th 
Magnum Cope, as it was called, to this effect: Cape in manum noſtram W, 
per viſum legalium hominum, Sc. quam A. in curid, Sc. be 
| clamat ut jus ſuum verſus talem pro de Jeetu ihſius B. Et it 
| | diem captionis ſcire facias juftitiariis, Sc. kt ſummoneas, if 


— — 
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Sc. prædictum B. quod fit coram iiſdem juſtitiariis, Ec. 
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7 Fract. 364. b. 
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indle reſponſurus et gſtenſurus guare non fuit coram iiſdlem juſti- CHAP. VII. 
Harms, &c. ſicut ſummonitus fuit; or, as the caſe might be, HEN = 
quare non obſervauit diem ſibi datum per eſſontatorem *, &c, 
The writ of magnum cape was the proceſs in all defini 
before appearance in court; or, what amounted to the 
fame thing, before the appointment of an attorney. 


THe day of the caption ought to be indorſed, in order 
to ſhew the time of fifteen days, within which the land 
might be demanded by plevin. The demand of plevin was 
to be entered upon the roll in this manner: Talis petiit per 
talem tali die terram ſuam per plevinam, que capta fuit in 
manum domini regis, per defaltam quam fecit verſus talem, 
coram juſtitiariis noſtris, tali die. Upon this no writ iſ- 
ſued, nor was any thing done, except directing the party 
to keep the day given him in the writ of caption. If this 
plevin, and acceptance of the day, was done by the tenant 
himſelf, it ſeemed to preclude hun from denying any ſum- 
mons on the caption ;. if by attorney, it was {till left open 
to him to deny both the firſt and ſecond ſummons. The 
effect of the caption was not to deprive the tenant of the 
occupation and uſe of the land; for if fo, it would be ra- 
ther, ſays Bracton, a diſſeiſin than a diſtreſs : ſhould, 
therefore, a church become vacant in the mean time, the 
preſentation belonged to the tenant. 

AFTER this demand per plevinam, the land was not im- 
mediately replevied to the tenant before he appeared, but it 
was firſt ſeen whether the demandant would proceed on 
the cauſe of action, or on the default: if the former, it 
was a relinquiſhment of the default, which immediately 

ecame null, and the land was replevied *: if the latter, 
it was not replevied till he had faved his default ; in which 
if he failed, the ſeiſin was adjudged to the demandant. 


2 Bract. 365. = Ibid, 365. b. 
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Uro the ſummons in the magnum cape the tenant was 
allowed no effoin, nor had he the dies rationabilis, as it was 


called, that is, the indulgence of fifteen days; becauſe, 4 
being in contempt, he deſerved, according to Bracton, 
no more favour than in caſe of a diſſeiſin. The ſum- b 
moners were to come, if neceſſary, to teſtify the ſum- 4 


mons. At the return of the magnum cape, if the tenant 1 


appeared, and the demandant made choice of proceeding i 
on the default, the tenant might deny the ſummons (and 


ſometimes the eſſoins de malo veniendi and de mats lecti, if 


any); and if the ſummons was teſtified by the ſummoners on 
examination, he muſt wage his law thereof; and upon 


that another day would be given to make his law, and 


3 
BY 


- WCAG r AIRS 
o 33 
F 1 


pledges likewiſe muſt be found. Upon the day appointed 


for making his law, an efloin lay for both parties b. If at 3 


length he made his law, he ſaved the default, but was ob- 
liged the ſame day to anſwer to the action, that no further ; 
delay might be added to the interval between waging and 
making Jaw, If he failed in making his law, he 
Joſt, and the demandant recovered ſeifin of the land: fur- 
then the tenant, and, according to Bracton, the Neis ; 

| lkewtſe were to be in miſe ie 1 

is the tenant did not appear to the magnum cape on | 


the firſt day, but on the ſecond, third, or fourth, and the 


demandant came the firſt day and demanded judgment of | 


both defaults, the tenant was required to defend both; 


unleſs he had precluded himſelf, with reſpect to the latter, | 


if both were not removed, he would continue in default. 


by demanding plevin in perſon, as before mentioned; for 


Should the default not be ſaved in ſome of the aforeſaid | 


ways, judgment would be given for the demandant to re- | 
cover ſeiſin of the land taken by the magnum cafe e; upon 


Þ Prat. 366. bid. 366. b. 


effect ; 


which a writ of ſeifinam habere facias would iflue to this. 


. APD. Ac 


1 


ſc 


ENGLISH LAW. 427 


effect: Scias quad A. in curid, Sc. per conſh derationem eau- CH AP. VII. 
riæ recuperavit ſeiſinam de tantd terre, Ec. ut de jure ſun, 5 
verſus B. per defaltam ipſius B. Ideo tibi præcipimus quid 
ip A. de prediftd terrd ſine dilatione F Jeiſ nam 
habere facias, &c, 

WEN the tenant had loſt in this manner by default, 
there {till remained a remedy for him ; for he might reco- 
ver 1n a writ of right at any time till the duel was waged, 
or the tenant had put hirhſelf on the great aſſiſe. Some 
thought it was open to him till the four knights were fum- 
moned; others, till the twelve were elected; but it was 
agreed, that no recovery could be had of land taken for 
2 default, after the twelve were elected. The tenant had a 
oF remedy likewiſe, if there had been any fraudulent contri- 

JJ vance in the demandant to prevent his being ſummoned ; 

for when this was diſcovered, there would be neither a 
caption, nor judgment for a default ; and if judgment was 
given, and any thing done thereon, it ſhould be reyoked, 
The tenant might recoyer likewiſe, if judgment of ſeiſin 
had paſſed while he was abroad, and he had not been pre- 
vented, as before-mentioned, by the ſervice of a ſummons. 
Brafton aſks, by what writ he ſhould proceed in this laſt 
caſe ; for neither the juſtices nor demandant had been 
guilty of any irregularity, as the ſummoners teſtified the 
ſummons to have been lawfully made? And he thought that 
the tenant might proceed by aſſiſe of novel diſſeiſin; for 
he was in effect unjuſtly diſſeiſed, tho by 2 judgment i in 
court: and the demandant, ſays Bracton, in his anſwer to 
the aſſiſe a , might call upon the king's court to warrant 
him; and then the court, which had been ſo deceived, 
would revoke and vacate the proceſs and judgment. 

As the judgment of ſeiſin might be vacated and revoked, 
ſo might the default be ſaved before ſuch judgment was 


paſſed; and this in various ways. 
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HISTORY OF THE 


Tre principal of theſe was, the excuſe which was be. 
fore mentioned when we were ſpeaking of eſſoins, namely, 


Warrant de ſer- a warrant that he was in the king's ſervice. This was l1g- 


21170 reg . 


nified by a writ to this effect. After reciting that he was in 
the king's ſervice, it went on: 
propter ab ſentiam uam ad diem illum coram vobis non pona- 
tur in deſultam, nec in aliquo ſit perdens, quia diem illam ei 
 warrantizamus. A perſon might be protected by ſuch a 
writ de ſcrvitio regis for a certain term, as from ſuch a day 


to ſuch a day; and they uſed to be obtained not only to ſave 


defaults in particular actions, but to ſave the default of ap- 


pcarance on any general ſummons, as that to appear before 


the juſtices at their eyre. 


ficient warrant to diſpenſe with attendance in court; 
the being party to a ſuit in the ſuperior court a ſufficient ex- 


cuſe for not appearing in the county, court- baron, or other 


inferior court, and a writ uſed to iſſue to warrant him i in 
ſuch abſence . The juſtices of the bench might ſend a 
writ to the juſtices itinerant, informing them that a party 
was attendant before them, and this would excuſe his ap- 
pearance in the eyre. 
never be applied ſo as to enable the party making default 
to gain any thing, but merely to indemnify him for a loſs; 


nor could it ſuſpend a judgment in any matter contra pacem 


regis, as outlawry or the like. The other grounds upon 
which a tenant might get the judgment and execution. 
revoked and vacated, were fuch as have been before ſtated 
as ſufficient to ſave the default before judgment; ſuch as 
impriſonment, being abroad before the ſummons, and 
other matters, which ſhewed the abſence to be not volun- 
tary, but of neceſſity. 


Tre warrant de ſervitio regis was liable to be contro 
verted. It might be ſhewn, that the party was at another 


* Bract. 367. b. 


place 


ideo vobis mandamus, quid 


As the king's ſervice was a ſuf- 
ſo was 
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place than that ſtated in the warrant ; or, perhaps, even in CHAP. VII. 
court, but declining to enter an appearance at the time he 7 
was ſuppoſed by the writ to be in ſervitio regis. Bracton 

is of opinion, that ſuch matter might be objected againſt the 
writ ; tho' he admits, as on a former occaſion, that if a 
repreſentation was made to the king, and he perſiſted in 
continuing the warrant de ſervitio, there was no remedy f 
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BEFORE judgment of ſeiſin, a default might be done 
away by certain acts of the demandant which were con- 
ſtrued as an implied renunciation of the default; as if he 
accepted a dies amoris, or removed the plea, or caſt an eſ- 
ſoin. When therefore he took a dies amoris, it was uſually 
accompanied with a proteſtation, quad ſi amor ſe non capiat, 
ſalvus ſit ei regreſſus ad defaltam. A default might be re- 
leaſed either by a principal, an attorney, or a warrantor 3, 

Tus far of defaults committed by the tenant. The 
fla was nearly the ſame as to the demandant. Thus, if he 
made default and the tenant appeared, and the writ came, 

J notwithſtanding the demandant might offer himſelf at the 
j fourth day, the tenant would go quit, and the demandant 

would be 1 miſcricordid. The demandant had the ſame 

excuſes, which we have juſt ſhewn the tenant to have, to 2 
ſave his default. If neither the demandant nor writ came : 
at the firſt day, and the tenant had eſſoined himſelf, then * 
altho' there was no authority for proceeding, yet Bracton 
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: ſays, he ſhould not be entirely abſolved, but dicatur ei quid 


eat ſicut venit: the fame, if the demandant came, and nei- 
ther the writ nor tenant. But if the demandant and tenant 
both came, or either had effoined himſelf, and the writ did 
not come, yet till alius dies ſhould be given the parties, 
and the demandant, or his eſſoniator, would be com- 
manded to cauſe the writ to be returned, as would likewiſe 
the ſheriff, Again, if both parties were preſent, and the 


f BraQt. 368. Vid. ant, 405. Bratt, 369, h Ibid. 369. b.] 
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CHAP. VII. writ not returned, the tenant 3 dend the * che 
HENRY Iii ment of the court, whether he ought to anſwer without a 4 far 
writ ; and thenhe would nave) n quod quietus recedat NJ pi 
de brevi illo. LET, = 
Ir the writ was againſt more than one tenant; and one ch 


appeared, one caſt an eſſoin, and one made default, alius de 
dies would be given to the two former; but the other was co 


5 


to be proceeded againſt by cape, taking, if he was one of I ae 
ſeveral parceners, only his portion of the land. If the fame YI /- 
default happened where the demandants were parceners, I ag 
then a writ would iſſue againſt the defaulter, ſummoning I ce 
him ad ſequendum cum B. & C. particapubits ſuis in placity : th 
quod eft inter A. B. C. petentes et D, Sc. et unde idem D. be 
dicit quod non vult iiſdem B. & C. reſpondere fine praditts be 
A. Cc. If the defaulter did not appear at the return of 3 ir 
this writ, nevertheleſs B. and C. might procced, as for YI i 


3 


their part, if they pleaſed i. If huſband and wife were de- 
mandants, or tenants, they were not conſidered as participes, Fl d 
but the ſame perſon ; and the default of one, was the ſame ® 
as the default of both. If they were tenants, and the wife | 
ſaid her huſband was dead, the judgment of ſeiſin would be 
ſuſpended, though ſhe had no proof or ſecta to eſtabliſh 
the fact; and a day would be given for the wife to prove 
the death, and the demandant the life; and it ſeems from 
Bracton, the mere dictum of the wife was, in this caſe, held 
ſufficient to throw the onus proband; on the demandant. 
5 WE have before ſaid, that, upon a default, the caption 
Porviſe cape, Of the land, or other thing in queſtion, was either by mag- 
J- num cape, or parvum cape. It will be proper to examine 
more particularly, when the one and when the other was 
the proper remedy. Bracton lays it down as a general 
| rule, that in all caſes where a perſon might deny a ſum- 
| | mons per legem, (which he might before appearance) 
_ whether 1 in the King” 8 —— in the county, or court CR, 


i Erft 370. 8 
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there the caption ſhou]d be by the magnum cape : the CHAP. VII, 
ſame, where on default to a writ of pone for removing a 
plea from the county to the king's court, though the te- 
nant had in the county put himſelf on the great aſſiſe *, and 
che four knights had been ſummoned, if the tenant made 
default to the writ of pone ſo upon a removal from the 
court baron to the county, on account of the lord having 
de refto defeciſfe : fo when all the pleas in banca were put 


HENRY III. 


Jae die, on account of the iter juſtitiariorum, and were 


again re-ſummoned ; and fo in all cafes of re- ſummons, ex- 
cept in the re-ſummons after a determination of baſtardy in 
the eccleſiaſtical court, where the proceſs was parvum cape z 
becauſe there remained nothing further but judgment to 
be paſſed, which was not the caſe in the former inſtances, 
in all which the party might wage his law of non- 
ſummons. „5 | | 

IF a perſon had once appeared in court, and had another 
day, ſo as that he could not deny the day and ſummons fer 
legem, or if he had done any thing that furniſhed a pre- 
ſumption of his having been ſummoned, as making an at- 
torney ; in - ſhort, Bracton lays it down generally, that 
where a perſon had once appeared in court, and then made 
FJ default, the caption ſhould be by parvum capel. The 
J diſtinction when the one or other of theſe writs ſhould be 
uſed, ſeems very extraordinary, as there is no difference in 
the forms given by Bracton; nor does there ſeem to be 
any in the effect. Indeed, the latter is ſpoken of very 
ſlightly by that writer: he barely ſays, if the party did not 
come on the firſt day of the ſummons, on the parvum cape, 
be ſhould be expected till the fourth; and on the fourth, the 
Y #{ifin ſhould be adjudged to the demandant ; and the te- 
nant ſhould have ſuch recovery quale habere debebit; as if 
ne might recover in the ſame manner, as had been before 
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mentioned 
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CHAP. VII mentioned in caſe of a magnum cape w. 
| HENRY 111. 12 which we have n been eee 1 be FE 


Writ of ue 
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parvum Ig 


WE have been ſpeaking Fo the proceſs by caption, as 2 : 


the regular proceſs in actions real: it was likewiſe uſed in 


heirs, and one brought a writ for a diviſion : ſo where a 
conteſt aroſe between neighbours for a boundary, and one 
brought a writ againſt the others pro rationabilibus di viſis. 


For if in either of theſe three actions, or in any ſimilar to | 


them, a default happened, the proceſs was the ſame as in 
real actions. But where two actions were contained in one 


writ, one being in perſonam, the other in rem; as where a 
_ perſon was ſummoned to ſhew guo warrants he held ſuch 
land, and then the writ went on and ſaid quam dominus rex 
clamat eſſe eſchætam ſuam ; in this caſe, as there would ariſe | 
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9 
ſome mixt actions; which were both in rem, and in Perſ.- 3 
nam ; where each party might be ſaid to be actor and 
reus, though, in form of law, he alone was actor who 
brought the writ ; as where the inheritance was diviſible, ? 
either ratone rei, or ratione perſonarum, and one particeps 
brought a writ againſt another pro rationabili parte : fo i 
where land was in communi to perſons who were not co- | 


pd ona 
n 
2 1 185 


Ve © 


9 RIF. EI PE Tra 


SA ISA 
5 


” s A N 
. 


an appearance of claim to two forts of proceſs, Bracton N 


have that which carried moſt compulſion, namely, the pro- 
ceſs real by caption. Sometimes theſe two matters uſed 
to be ſeparated; and then upon the writ which contained 
the guo warranto, or quo jure, the proceſs: was attachment, 


and not caption of the land u. 
Ir may be here remarked, that by this Fr writ of qua 
warrants, or quo jure, nothing could be recovered ; for it 


was merely to call upon the tenant to ſhew by what title of 


warrant 


thought, contrary to the opinion of ſome others, he ſhould | 
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warrant he held; and if he held by none at all, yet this gave C HAP. VII. 


no title to the demandant; but the demandant having made 
this diſcover 35 muſt reſort to another writ if he would re- 
cover the land v. This writ of 2% warrants, or guo jure, 
by which a man might be called upon to ſhe his title, 
enabled a litigious perſon to diſturb the peace of any man's 
eſtate, whenever he pleaſed. How far the party, fo called 
upon, was required to diſcloſe his title, does not appear. 
Bracton ſeems to ſpeak, as if it went no further than the 
title to poſſeſſion, and the general point, whether by diſcent or 
purchaſe; and he ſeems to conſider it as an ungracious 


— prnnnnd 
HENRY III. 


and unhandfome proceeding. From the inſtance given by 


Bracton, it may be collected, that this writ of diſcovery wy 
only for the king 9. 

AFTER the eſſoins, and addin delay, cr at the firſt day of is 
ſummons, in the writ of right, if the parties both appeared, 
the demandant was to propound his zztento *, as it was call- 
ed by Bracton, or count, and ſhew the Gai in waich he 
meant to conteſt his claim. For this purpoſe, after the 
writ was read, the demandant or his advocate, in the pre- 
lence of the juſtices on the bench, was to declare himſelf to 
this effect: Hoc oftendit wvobis A. quid B. mjuſte ei defor- 
eat tantum terre cum pertinentiis in tali villa, et idea in- 
juſte, quid guidam anteceſſer ſuns nomine C. fuit inde veſtitus 
ct ſeiſttus in dominico ſus, ut de fe do et in jure, tempore Henrici 
REGIS AVI DOMINI REGIS, [07 TEMPORE REGIS Kicard: 
avunculi domini REGIS, o TEMPORE JOHANNIS REGIS 
PATRIS domini REGIS, r TEMPORE HENRICI regis gui 
nunc eſt] capiendo inde expletia ad palentiam quing; ſolidorum, 


ſeut in bladis, pratis, redditibus et aliis exitibus terre ; et de 


prædicto C. deſcenditjus TERR® ILLIUS, or as ſome expreſſed 
it DESCENDERE DEBUIT cuidam D. ut filio et heredi, et de 


P Bract. 372. b | from the canon law, as Glanville 
Ibid. | | did the term petitis from the civil, 
f Bracton here borrows a term to bir the count. 


predicts 


The count. 


=. HISTORY OF THE 


CHAP. VII. prædicto D. cuidam H. ut lis et hæredi, et de pr dial a 
fix: III. ifti A. qui nunc petit, ut filis et haredi. Et quid tale fit % ¶ aun 
ſuum, Nee diffatignare per corpus talis liberi Pomunis Jung S hav 

vel alis modo, ficut curia conſe ideraverit, = , 

Cerrain parts of the count are worthy obſervation, me! 


Thus, we ſee, it was not ſufficient barely to ſay, peto 0 1 * 
tam terram ut jus incuim, but this claim was to be ground. im 
ed upon ſome ſuggeſtion that would demonſtrate it, aud cee 
ſuew in what manner and by what degrees the jus ouzhtMY not 
to deſcend to the demandant. Again, as the object of 5 gra 
writ of right was to recover as well the jus poſſeſſionts as, J ber 
the ju proprictatis, upon the ſeiſin of a certain anceſtor, 1 Neve 
was not enough to fay that ſuch anceſtor was ſeiſed in do- pro 


minico fur, ut de libero tenements, only, but that he was 4 the 
ſeiſed in deminico ſuo, ut de fœado, which included in it te 10 
Jiberumm tenementum, and whole jus poſſeſſi nige nor was oft 
it enough to ſay that he was ſeiſed in domi nico fur ut 4 as t 
fear, without adding et jure, which included in it the den 
Ius proprietatis. Nor would the concurrence of theſe duo for 
rights, thoſe of poſſefion and propriety, called droit droit, I 
fufſice, unleſs the anceſtor named held the land in deminicel the 
ſuo; for if it was 77 fervito only, he would fail, the writ IJ anc 
of right being for a recovery in dominico; for the demandant thr 
BE Kot on the ſeiſin of the anceſtor ; and therefore the# all. 
ſame ſeiſin muſt be recovered which the anceſtor had. E wh 
Again, it was not ſufficient that the anceſtor was ſeiſed in ¶ not 
dominico fas, ut de feeds et jure, unleſs he added, that FF tor 
; | expletia cepit. For though a perfon may have a liberum f Wit 
| = | tenementum and fedum without the expletia in a poſſeſſory fail 
4 action, as was before ſhewn in the aſſiſe of novel diſſeiſin WF the 
4 | and mortaunceſtor ; yet the ſeiſin of the proprietas was re- MI afli 
| quired not to be fo momentary, but that there ſhould be not 
| | time to take the expletia ; and therefore it was held, if there har 
Was no mention of as the action an abate. Thus, to 
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I in fact no e were taken, and the party had ſuf. CHAP. VII. 
: ered the time of bringing an aſſiſe of novel diſſeiſin or mort- 88 
aunceſtor to paſs, and brought his writ of 9 he would 
I have no recovery. 
| i AGAIN, it was required that a certain time ſhould be | 
I nentioned, that is, the time of ſome king, as tempore talis 
"Y 7-7is; for a writ of right, like other writs, had a time of 
imitation. Thus in the time of Glanville * it was not to ex- 
ceed the time of Henry I. and now, by a late ſtatute, it was 
not to exceed the time of king Henry II. the preſent king's 
. : grandfather; the reaſon given for which was, that beyond that 
period no one could ſucceed in making a proof, whatſo- 
ever right he might have: for a demandant could not make 
proof, ſays Bracton, but de wiſi proprio, or that of his fa- 
tier, who enjoined him to teſtify the fact, if any conteſt 
ſhould ariſe upon it; and if Bracton wrote towards the cloſe 
of this reign, the above period of limitation was perhaps as far 
as this ſort of proof could well reach. When, therefore, a 
demandant mentioned the time of Henry I. he would fail, 
for want of proof. 1 
IF his anceſtor happened not to be ſeiſed in the time of Tender of the 
the king mentioned in the writ, although he was ſeiſed in % e. 
another king's reign, yet the demandant might perhaps fail 
through this error, the ſame as if he had never been ſeiſed at 
all. But the iſſue to be tried by the great aſfiſe being, 
which of the parties had moſt right ; the king's time did 
not properly come within the conſideration of the recogni- 
tors; and the right between the parties might be decided 
AJ with juſtice in favour of the demandant, although he had 
Y filed in the time of ſeiſin mentioned in his count: when, 
therefore, the demandant had put himſelf on the great 
aſſiſe, and the tenant had ſuſpicion that the anceſtor was 
nat really ſeiſed at the time mentioned in the count; as per- 
haps he was not born, or was dead at the time; he uſec 
io pray that the time of ſeiſin might be inquired of by the 
recagnitors ; and to obtain the favour of this extraordinary 
2 2 Vid. ant. 264. 
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CHAP. vIi. inquiry, it was the practice for the tenant to give ſomething; 


— — 
HENRY III. 


dare de ſuo, as Bracton calls it; this being, probably, a 
remnant of the old cuſtom of putting juſtice to ſale; an 


abuſe which was long permitted and made a gain of by our 


kings, and was at laſt provided againſt by a clauſe in the 


famous chapter of the Great Charter. To prevent the te- 
nant taking advantage of an error in mentioning the time, 
the demandant was permitted to correct it, and ſpeak of the 


time of another king ; and this was allowed in any ſtate of f 


the cauſe till the tenant had anſwered, and put himſelf on 


the great aſſiſe, or defended himſelf by duel ; but not after- 
wards could the queſtion. of time be moved by the te- 


nant*. The fifn was required to be tempore pacis; be- 
cauſe, during wars, like thofe in the time of king John 


and the preſent king, many perſons were violently diſſeiſed, 


and afterwards, in time of peace, were reſtored to their 
own property. _ | 


Warr the count was thus founded, the demandant 
was to offer to prove it, as was before mentioned ; which 


offer was ſometimes ſtated more fully: Ofert diſrationare 


Vid. ant. 249. It is to be lamented 
that our author, who h.is opened tothe 


modern reader ſo many ſecrets of our 
old juriſprudence, mould be leſs ex- 


plicit on a point that has cauſed. 
much difficulty amongſt lawyers. The 


tender of the, demi-mark, as it was at- 


| terwards called, is the practice here 


noticed; but this is done ſo ſhortly 


as to throw no light upon it; and, 


unhappily, the paſſage is ſo obſcured 
by the vie of a word, and tlut a 


technical one, in two tenſes, that it 


is difficult to nuke out any meaning 
at all. Having uſed the word en- 
tis to exprets the naming of the 
time of ſeiſin in the writ, he after- 
wards uſes it to ſigniſy the moving 
the qusition of ſein by the tenaut : 


* 


Dat al:quando tenens de ſun pro habendi 
mentione de tempore. Perhaps ſome 
reaſon might be given in thoſe times, 
to ſhew that the King miglit accept 
this tender of money for a judicial 


grace, without violating Magna 
Charta. This perhaps might be 


thought to ſtand on the ſame footing 


with the King's filver, which is ſtill 
given Pro licentid concordandi. 


The 
truth is, that the Charter only aimed 


at flagrant and enormous partzality 


when obtained by corruption, and 
not at ſuch trifling payments as were 
made and accepted of courte from 
every body, as a moderate recom - 
pence to the officers of the court for 
their labour and attendance, 

E Brack 373- 
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vidit, or de viſu patris ſui cui pater ſuus cum eſſet agens in 


extremis injunxit in fide qua filius patri tenebatur, quod fi 


1 inde loqui audiret (as before mentioned) quad inde teſtis eſſet; 


Hoc per corpus ſuum diſrationare ſicut illud quod pater 


ſaus vidit et audivit. If any of the above circumſtances 


were omitted, and the proceeding had gone too far to cor- 


rect the error, the demandant would loſe his claim for him 

and his heirs for ever. | 
ANOTHER material part of the count was, the deducing 
the diſcent from the anceſtor ſeiſed down to the demand- 
ant. This was plain and eaſy, when the diſcent was in 
the right line; but when it was neceſſary to go over to the 
tranſverſe, or collateral line, it became more difficult : 
then, inſtead of deducing it from father to fon, a tranſition 
muſt be made in this way: Et quia idem talis obiit ſine 
herede de ſe, revertebatur jus terre llius tali ut avuncula 
 heredi, &c. And in this it was neceſſary to obſerve, 
that the /?:pes reſorted to did not exceed the time of limitation 
before mentioned. If a ſon died in the life-time of his 
\ Whither, it was the opinion of ſome, that he need not be 
mentioned in the diſcent; but Bracton does not aſſent to 
this, laying it down as a reaſon, that no right deſcended to 
in heir from an anceſtor, unleſs by the death of ſome 
keir ; and he thought that ſuch deceaſed heir ſhould be noti- 
ced in this way: Pucd de tali anteceſſore deſcendere debuit 
jus tali ut filio et hœredi, et de tali ei qui nunc petit * ut nepett 
et hearedi - fo that nochaſm would be left in the diſcent: for 
if that was allowed, then a ſon might be attainted of 
felony in his father's life, and, being left out of the com- 
putation of diſcent, the grandchildren would ſucceed im- 
—— ; Which, as Bracton lays, wou be inconvenient, 
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per corpus talis liberi hominis ſui, et talis nomine, qui hee CHAP. VII. 
paratus gſi diſrationare per corpus ſuum, ſicut ille qui hoc 
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and againſt law. However, when the eldeſt ſon dad in the 
life of his father, leaving no children, but leaving brothers, 
then it was not neceſſary to mention ſuch eldeſt ſon in the 
computation of the diſcent, though the right ought to de- 
ſcend to him; as well becauſe the other brothers were as 
near in degree to the ſeiſin of the father as the brother who 
died, as . upon his death, the eldeſt of the ſurviving 
brothers became next heir to the father; on which account 
the attainder of ſuch elder brother, in the life-time of the 


father, would not affect the other brothers, who were not 


heirs to him during the father's life. 


Wure an abbot, prior, or other incorporated perſon, 


ſued a writ of right, in right of his church, grounded upon 


the ſciſin of a predeceſſor, there was no need to count from 


one abbot to another, naming the intermediate ones; be- 


Cauſe the Corporation remained the ſame, notwithſtanding 


the changes of the abbots*. They therefore only ſaid, 
talis abbas, predeceſſor ſuus, futt ſciſitus, Ac. If land was 
given to more than one jointly, the parties ſhould all be 


named in the computation of the diſcent, thus: Ft und: 


A. B. C. D. 2 unt ſciſiti, Sc. et ita quad tales mortui 
fuerunt ſiue hir rede de je, accre verunt eorum partes fuperſti- 
tibus, et ita quid jus terre ulius deſcendit hæredibus eorum 
gui fuerunt ſuperſ/tites, ſcilicet talibus; et quia unus illorum, 


 fetlicet talis, obiit ſme hereae de le, OE totum Jus tali 


et dle tali zl quit nunc hetit, Oe. 


Ir any one was omitted i in the diſcent; i it 3 
with one who never was in ſeiſin; if there was any error in 
the perſon, or the name of any one mentioned in the diſcent ; 
if any of thoſe mentioned in the diſcent was a villain; in al 
theſe caſes, the action would abate, and the demandant 


| loſe his {uit *. 
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WHEN the count was thus exhibited, it became- tae 
tenant to conſider what defence he could make. The firſt 
point to be conſidered was, whether the court had jurifdic- 


tion of the cauſe ; next, whether the parties to the writ 


were proper; and then, whether the writ was liable to any 
exception. The next conſideration was, whether the tenant 
held all the land demanded, or only part, and how much: 
to aſcertain this, the tenant might pray a view. When 
this was over, then the tenant was to anſwer to the merits 


of the cauſe, either by himſelf or attorney, unleſs there 


was ſome warrantor whom he ſhould like to voz. The 
nature of vouching to warranty, and the anſwers the te- 
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nant might make, we ſhall defer for the preſent, till we 


have inquired a little into the method of praying and mak- 
ing a view, and the caſes in which it was allowed”, 

A view might be had either by the party or by the 
jurors. Of the latter, ſomething has already been ſaid in 
the aſſiſe of novel diſſeiſin. A view might be had alſo ſome- 
times in inquiſitions; ; and not onl y where it was a queſtion 


Of granting a 
view. 


for the recovery of property, but alſo where it was intirely 


upon a fact, as in caſes of treſpaſs. What we have now 


to ſay, will be confined to a view when prayed by the 
party, and granted for the purpoſe of enabling the court to 
paſs a certain and preciſe judgment on the matter before 
them. In order to underſtand this, we ſhall firſt ſpeak of 


| caſes where a view was not allowed; then of thoſe 


where it was ; and laſtly, of the manner of making it. 

In a plea de proparte ſororum, if the demand of the 
e pars was by a writ of nuper obiit, that is, by 
ſtating that the demand was of a certain portion of the 
inheritance, of which their common anceſtor /ately died 
ſeiſed ; the latter part of the allegation was conſtrued to 
ſpecify the parcel of land fo accurately, as to ſuperſede the 


7 Bradt. 376. 1 


Vol. I. 8 | neceſſity 
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CHAP. VII neceſſity of @ vicw* ; but if land was demanded by a writ 


HENRY. 


III. 


of right t de proparte, then a view was allowed. For the 
ſame reaſon a view was denied in dower, if brought for 
land of which the huſband 9b:zt nuper ſeiſitus. If a manor 
was demanded without the pertinentia, no view was al- 


- lowed, a manor being ſufficiently defined by the name only : 


ſo if the demand was of the moiety of a manor undivided; 
becauſe the demandant being ignorant which moiety be- 


longed to the tenant, could not inform him of the particulars 


on taking the view. But if it was divided, and the perti- 
nentia were claimed, there a view would be granted; and, 


in any caſe, if the manor was undivided, he might have a 


view of the whole. A view was denied to an intrudor, if 


the thing in which the intruſion was made, was ſpecified 


without the pertinentia; or if that was done, which was 
held to ſuperſede the need of a view, as before mentioned; 
eſpecially if the intruſion was fo. recent, as within a year 


or leſs. If a woman demanded dower of a manor, of which 


ſhe was ſpecially endowed, without naming the pertinentia, 


ſhe could not have dower ; fo if ſhe demanded tertiam 


partem; altho' the could not aſcertain her third part, yet 
in this latter caſe, the tenant might have a view of the 


whole : however, if the woman replied that ſhe demanded | 


5 the third of that of which her huſband nuper obitt ſeiſitus, 


and that the tenant held the whole, no view would be al- 
lowed, for the reaſon above given. If the demand was made in 
an uncertain way, no view would be allowed; as demand- 
ing all the lands holden by the tenant in ſuch a vill over 
and above ten acres*: though here, as in a former caſe, 
he might have a view of the whole. When a tenant had 


had a view, no warrantor whom he introduced into the 


action could have it; the warrantor knowing by his charter 


what land he was to Warrant, without the aſſiſtance of a 
VIEW. 


2 Bract. 376, b. bid. 377. 
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yet when the duel was waged, and pledges given, the two 
champions might and ought to have a view, becauſe, by 
law, they were to ſwear de viſu; a day therefore uſed to 
be given them for that purpoſe. After land had been taken 
into the king's hands by default, it was not uſual to allow 
a view ; becauſe the tenant, when he demanded it back 
per plevinam, muſt have aſcertained it in the ſame manner 


as would be done by the demandant on a view; which, 


therefore, ſuperſeded the need of a view : however, for 
the ſame reaſon as was before given, the champions were 
to have a view after a default. 


Ir the demand was made not of Jand, but of ſome right, 
as a right of advowſon, of common, and the like; though 
theſe are inviſtble in themſelves, yet as they are iſſuing out of 


Iand, the land to which they belonged might be aſcertained 
either by view, or what amounted to a view. In caſes of 


common it was ſufficient, if the place was viewed by the 
jurors; and ſo it was in treſpaſs, and in waſte; for in a 
perſonal action a view might not be prayed by the party b. 

A view could be had in the following caſes : of all 
lands demanded in a writ of right, or in any other writ 


in which the duel or the great aſſiſe might be had: in ſhorty 


it lay wherever a corporeal thing was demanded, that could 
not be otherwiſe aſcertained, either directly by the naming 
of it without any pert:nentia, or indirectly by a deſcription, 
as ina nuper obiit before mentioned; or by ſpecifications that 


were adequate; as, quam tals warrantizavit z talts tenet 


in eddem villa ; talem que capta fuit in manus domini regis 3 
talem quam talis tibi tradidit talem, de qua diſſeiſinam feciſti, 


 talem quam tenes de dono talis. It lay of incorporeal things, 


as in a Writ of quo warranto ; which writ, as has been be- 
d Bract. 378. 


Geez | fore 


435 


Ir a view had been refuſed, or had not been prayed; CHA P. VII. 


HENRY. 


III. 


136 


' CHAP. VIL 
e , 
HENRY III. 


HISTORY 0 F THE 


fore one, was both in rem and in perſenam. It 
might be had of land out of which a rent iſſued, to which 
any one had common of paſture, or in reſpect of which ſuit 
of court was demanded. In all theſe caſes, as well as the 
former, it might be had, unleſs the neceſſity was ſuperſeded 


by ſome ſort of deſignation o or deſcription that was equi- 


valent to it*. 


Ir the view was granted, the entry on the roll was to 
this effect: A. petit verſus B. tantam terram cum pertinen- 
tits, Sc. c. Et B. venit, et petit viſum de terrd, unde, 


c. And then there iſſued a writ to this effect, directed 
to the ſheriff: Præcipimus tibi, quod ſine dilatione habere 


facias B. viſum de tantd terra cum pertinentiis in N. quam 


A. in cini noſtra coram juſtitiariis naſtris apud M. clamat, 


ut jus ſuum, verſus prædictum B. Et dic quatuor militibus, ex 


lis qui viſul illi interfuerint, quod ſint coram ziſdem Juſti- 


tiariis ngſtris apud I eſt monaſterium, tali die, &c. ad teſti- 
ficandum viſam illum; et habeas ibi nomina militum, et hac 
br A &c. varying according to the form of the original 


write; and then dies datus eff eiſdem, &c. On the dies datus, | 


the demandant and tenant might both caſt eſſoins; but 


whether. they came or not, the ſheriff was to command 


the four knights to appear and teſtify their view; and 


when this was once done, the record of ſuch teſtification 
muſt be abided by. If no view had been made, and the te- 


nant appeared, and ſhewed it, he might have another day. 
In making the view, the demandant ought to ſhew to the 


tenant, in all ways poſlible, the — in demand, with its | 


metes and bounds. 


IF the tcnant objected, that the demandant had put in | 


view more or leſs than what was contained in the writ, 
an inquiſition of the country uſed to be made to find the 
truth*. This inquiſition ſometimes conſiſted of four, five, 
or fix perſons, whom the parties named, together with 


© Brat. 378. b. 4 Tbid. 379. id. 379, b. 
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certain of thoſe who had made the view. For this pur- 
poſe the following ſpecial venire facias would iſſue : Præci- 
pimus guid venire facias coram juſtitiariis naſtris, &c. A, 
ſervientem tals, & attornatum ſuum, in loqueld que «ft inter 


eundem A. &c. de tantd terra, &c. Et ſimiliter cum co B. 


C. D. E. ſuper quos prædicti tales ſe poſuerant, et præterea 
quatuor e illis qui viſui inter fuerint, quem prædictus A. at- 
tornatus petentis fecit tenenti de prato, Qc. ad certificandum 
prefatis Juftitiarns quid et quantum prati, &c. idem at- 


tornatus poſuit in viſu, et unde idem tenens dicit 2% non 


pioſuit in viſu, niſi tantum, Sc. 


Wren the tenant was thus informed of the quantity of 
land which the demandant claimed, he was better able to 
calculate his defence, whether to take it on himſelf by 


_ pleading any exception, or, if he had any warranty, to 


vouch a warrantor to defend for him f. 

IF the tenant had no good cauſe of exception, either 
dilatory or peremptory, and had any one to vouch,? it 
would be ſafer to vouch his warrantor to defend for him. 
This was to be done by the aid of the court, or not, accord- 
ing as the warrantor was, or was not, within the power of 
the tenant S. A clauſe of warranty was uſually inierted in 


every charter, whether made on the occaſion of a donation, a 
ale, or exchange of any land or tenement : ſometimes a 


warranty aroſe by reaſon of homage, without any charter 
at all. As a warranty was uſually made for the warrantcr 


and his heirs to the donee and his heirs, the mutual tie 
continued on the heirs in znfinitum on both ſides ; fo it did 


on the aſſigns, and thoſe who were in loco heredum, as the 
chief lord, who came into ſeiſin by reaſon of eſcheat h. 
A tenant for life, as well as one in fee, and even one who 
held for term of years, might either vouch or be vouched. 


A huſband might vouch his wife; and, in caſe of a gift 


f Brat, 380. £ Ibid. * Ibid. 380. b. 
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CHAP. VII, made by Ra to TR before marriaze, if he loſt, ſhe was 
8 755 XIII. bound in excambium : the ſame, if the wife was impleaded 4 
Ls of land given to her before marriage by the huſband i. 5 
Ir a minor was vouched, the tenant was expected, at 
the time of vouching, to ſhew the deed containing the 
warranty. This was to take off the ſuſpicion of its being 
meant for dclay, the vouching of minors being often re- 
ſorted to for no other purpoſe than that of delay. When 
the charter was ſhewn, and the queſtion was upon a ſer- 
vice, it was enquired, whether the minor's father, or any 
of his anceſtors, was ſeiſed of the ſervice anno et die quo 
uit vious et mortuus. if he was, then the minor was im- 
mediately to enter into the warranty, but the plea between 
the demandant and him was to remain ſine die till he was 
of age; for he was not obliged to anſwer, either to the © 
warranty or the plea, till he was of age, But if the te- : 
nant had been enfeoffed of the land in queſtion during [ 
the minority, the minor was to anſwer both to the warranty 
and the plea: and in order to know this, an inquiſition 
would be made, whether it was an inheritance by deſcent 
or by purchaſe. What is > ſaid. above of ſervices 1 8 
alſo to homage ©. 
IE obligation of warranty that aroſe from homage 
might, as was before ſaid, be proved without a deed. If 
the vouchee called for one, the tenant need only ſay, “ Vou 
« are bound to warranty, becauſe ego ſum inde homo tuts, 
ce and you have received my homage for this land, and are in 
« ſeiſin of my ſervice, and my father ang. his anceſtors 7. nde 
* fuerunt homines anteceſſorumtuorim ;”* of which he was to 
produce a ſufficient ſecta, or fome one who was ready, if 
neceſſary, to prove it per corpus ſuum and if, upon the. 
denial of the vouchee, this was afterwards proved before 
the juſtices, * would e him to enter into the 
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warranty. Altho' the tenant * at any time make the 
ſurrender of his tenement, yet the lord could not wave the 
homage, becauſe by ſuch means he might, at the expence 
of a ſmall ſervice, deprive the tenant of the claim of war- 
ranty, which depended upon the doing of homage. If the 
warranty was grounded on a fine and cyrographum, it is 
made a doubt by Bracton, whether a minor ſhould not be 
bound to anſwer, tho? his. anceſtor was not ſeiſed die et 
anno, as above mentioned. But of this more hereafter. 


A WARRANTY was ſometimes conceived ſo as to bind 
not only the perſon of the feoffor, but alſo a certain tene- 


ment. Thus in the deed of gift he might ſay, that he 


and his heirs would warrant the gift ex tali tenemento guod 
tunc tenet, to whomſoever that tenement might afterwards 
come ; by virtue of which ſpecial warranty that tenement, 
in whatſoever hands, would be liable to go in excambium 
of the land warranted. But the law was fo favourable to 
warranty, that, without ſuch expreſs ſpecification, land 
was held to be tacitly bound by a warranty ; and therefore, 
if a warrantor at the time of making his warranty! had 
ſufficient to make good his warranty, the land he then had 
became bound by the warranty; and even if it went into 
the hands of the chief lord, or of the king, by eſcheat, 
Bracton holds u it to be liable to the warne, quia res 
cum onere tranſi t ad quemecungue, 

TE king, in point of law, was liable to warrant, the 
ſame as a common perſon ; but he could not be vouched, 
| becauſe no ſummons could iſſue againſt him: inftead, 
therefore, of vouching, the tenant ought to ſay, in the ſtile 
of a remonſtrance, that ine rege reſpondere non poteſt, eb 
quod habet chartam ſuam de donatione, per quam, fi amitteret, 


rex ei teneretur ad excambium. It ſeems, that ſuch reſpect 
was paid to the king's charter, that an allegation thereof 


Was held ſufficient cauſe to _ the proceeding, To re- 
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CHAP. VII. medy this, it had been late ely provided, that the king 


HENRY 


III. 


mould never be named in this 5 way, unleſs where he was 
bound ad excambium n. Dn 

IN vouching, the tenant ought to name the warrantor 
with all poſſible preciſion. Thus, if he was fon as well 
as heir, he ſhould be called ſon and heir. If many claimed 


10 be heirs, they hould be vcuched disjunctively, talis vel 


alis, hover of them was heir. If the heir was in ven- 
tre, and the wife had prayed to be put into poſſeſſion no- 
mine Ventris, as keems to have been uſual, then the tenant 
was at liberty eicher to name the perſon V ho was apparent 
heir, of him in. Ventre, ſeating i in all ſuch caſes the ſpecial 
ground of ambiguity o. 

Ir a perſon was vouches who was in the power of the 
tenant, as a wife, children, or others under kis authority, 
the tenant was not to have the afſiſtance of the court; but 
if he did not produce the vouchee, he was to loſe his land. 
If the voucnee was not in the realm, he was not within 
the reach of the king's writ, and therefore it would be in 
vain to pray: the aſſiſtance of the court; and if the tenant 
did not produce ſuch warrantor, he would loſe his land : 


but if the perſon vouched was in Ireland, the king's writ 


uſed to iſſue to the juſtices there P, If the vouchee "refided 
within the power'of the King's writ, and he could not be 
produced without the court's afiitance, then there iflucd 
ted to the ſheriff: Suminoneds 
fit coram Jufeitiarius noftri 1s, 
Sc. tali die ad o rant B. tantuin Ferre cum ber- 


2 wWrit to this ehiect, addre 
Per borto 8 2 J itores A, au 9 2 


tnentiis in tali vil quam H. in e. cle curia coram uſdem 
ſigſtitiariis, &c. clamat ut jus fuum verjus pradidum B. 


n This proviſion is aid by Prac- the legiflature, and is one of thoſe 


Ton to be wade coram ihjo rege in de- many atis of parkamen* which are 


dicatigne alu d Hayes in pres now loft Tune date of this provi- 
Conti REV EP Fra por am, et cham c- ion is nt B Ent ned, 
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et unde idem B. in eddem curid noflrd coram iiſdem juflitia- CHAP. VII 
rus naſtris vicant tpſum A. ad warrantizandum verſus HENRY UL 
predifium E. Fc. | 

TEE writ of f ſummons ad warrantizandum always made 
mention of the ſort of plea depending. If the warrantor 
was a minor, there was A writ of ſummons to the cuar- 
dian to appear, and bring with him the heir. If an heir 
was vouched in reſpect of his mother's land, which was then 
in poſſeſſion of his father as tenant per legem Angliæ, the 
warranty was not deferred, but a writ iſſued to him, ex- 
preſſed either to hear the judgment of the court on the 
warranty, or to warrant together with the heir . 
Arx the return of the ſummons, the demandant, tenant, 

and warrantor, might all eſſoin themſelves. If the deman- 
dant made default, and the tenant appeared, the tenant 
had Judgment to go quit; if the tenant, then there was A 
capiatur in manus dont regis, as in common caſes. If the 
demandant and tenant both appeared, and the warrantor 
made default, then a writ of capias ad valentiam iſſued to take 
as much land of the warrantor, as was equal to the value 
of the land in queſtion. If the land of the warrantor was 
in another county, the ſheriff of that county could not 
judge of the value of the land in queſtion : to aſcertain 
this, therefore, a writ firit iſſued to the ſheriff of the firſt 
county, commanding him by the oaths of twelve men of 
the vicinage quod extend: faciat, et appretiari, the land in 
queſtion ; ; upon the return of which extent, they grounded 
a writ of cape ad valentiam to the ſheriff in the foreign 
county r. If a guardian made default, the cape ad valen- 
tram NIE againſt the lands of the minor: if either the 

tenant per legem Anglia or the heir made default, the cape 
ad dalentiam went againſt the maternal inheritance in the 
poſſeſſion of the tenant per legeom. If there was more than 
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one warrantor, as in the caſe of parceners, the cape ad va- 
leut iii iſſued againi all rateably; tho? if ſome appeared, 

they did not ſuffer by the default of the others, who were 
proceeded againſt ſeparately *, 


IAE writ of cape ad 7 bathed 11 in it likewiſe 


a ſummons; and if the warrantor after the caption did 
not appear to this ſummons neither the firſt, ſecond, third, 


nor fourth day, and the demandant and tenant both appeared, 


the former againſt the latter, and the latter againſt the 


warrantor, aa judgment was given that the dons 


ſhould recover * the land againſt the tenant, by default of 
the tenant, and the tenant an excambirm ad valentiam out 


of the land of the warrantor. Upon this there iſſued a 


writ for the demandant, commanding the ſheriff quad ha- 
lere facias ſciſnaaum; and another for the tenant de excambio 
againſt the warrantor u; which latter was preceded by a 
writ of extent, if the land was in another county, as in 


the caſe of the cape ad valentiam before mentioned. If 
the warrantor had appeared, and afterwards made default, 


then there iſſued a cape ad valentiam, which was a parvum 


cape; and if he * failed to appear to the ſummons therein 


contained, the demandant had judgment againſt the tenant 


by default, and the tenant ad valentiam againſt the war- 


rantor, as in the former caſe: and 0 of the perſon or 
perſons making default, if the warrantor was more than 


one perſon; tho' if huſband and wife were ſummoned, 
and one made default, it was the ſame as if both had ſo 


done, whether before appearance or after. If the warran- 


tor afterwards appeared, but had no ſufficient excuſe to ſave 
his default in not appearing at the firſt, ſecond, third, or 


fourth day, then, in like manner as in the former caſes, the 


demandant had e 28 the tenant, and the tenant 


Bra. 385. | Petenti 8 ad vale tame 
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over againſt the warrantor for an "cnn ad valeutiam, CH AP. VIL 
pon which iſtued writs of habere facias feife aam tor botn ——_—— 
parties F; 
Lilrx the demandant and warrantor appeared and offered 
themſelves, and the tenant was abſent ; then, if he had not 
entered into the warranty, he Hatim recedat quletus de war- 
IJ rantic, and a parvum cape would iflue for the land in 
2F queſtion ; and if upon the return thereof the tenant did not 
JF zppear, or could not fave his default, he would loſe his ſei- 
1 in. If the demandant made default, and the tenant and 
warrantor appeared and offered themſelves, they both rece- 
dant quieti de brevi ills, When a perſon was vouched, 
who had no land in fee that migat be taken into the king's 
hands, or by which he might be diſtrained, then a writ iſ- 
jued to the ſheriff *, gued habeat corpus, to take the body. 
When the demandant, tenant, and warrantor all ap- 
peared in court, the warrantor either entered into the war- 
ranty, or contended that he was not bound to warrant. 
If he voluntarily did the former, the original ſuit then pro- 
ceeded between the demandant and warrantor, and the 
tenant might leave the court, till the plea between them 
was determined. The demandant was, therefore, to pro- 
pound his count to the warrantor, in the ſame manner as 
he before had to the tenant, to which he was to anſwer, 
and defend the demandant's right by the duel, or great aſ- 
ſiſe, unleſs he could plead ſome exception, or had a war- 
rantor, whom he in his turn might call to defend him; and 
thus they might go on, one warrantor vouching another, 
till none was left to be youched : and if the laſt warrantor 
loſt, either by default or by judgment, he would be liable 
ad excambium, and ſo on from hand to hand to the tenant. 
Ix the warrantors were C. D. and E. and E. had no- 
thing wherewith an excamb;um could be made, and all the 
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intermediate warrantors, obſer * the order in which they 
Vere vouched. | — Þ 
Ir a perſon had infeoffed ſeveral, at different times, and | 
was vouched by them all, and loſt, without having ſuffici- 
ent to make an excanbum to cach, they were to be ſatisfied 
according to the priority of their feoffment. This is ſup- 
poling that judgments were given in all the pleas in one | 
day; for if they were at different times a, thoſe who had | 
che firſt judgment ſhould be preferred; and if they exhauſted | 
the prop zerty of the warrantor, thoſe who came after, ſays | 
Bracton, mult wait for better times; for the warrantor, if 
he had nothing, was not therefore diſcharged : but any | 


H15ST ORY O F THE 


others had ficient, Bracton thought it hard that the te- 
nant ſhould go without an excambium; and therefore, in : 
his opinion, it appeared equitable that D. ſhould, not- 
_ withſtanding, recompenſe C., and wait for better times, ; 
' when E. could do the ſame by him; ſo that the writ of 4 
ſeiſin would run: Ei quia HE. nihil habet unde excambium 5 
facere poſſit ipſi D. idea de terris itfius D. in lalliud tud | 
eidem C. excambium ad valentiam prædictæ terra, ſine di- 
y latione habere facias, donec idem E. aliguid habeat unde | 
excambium 5 Poteſi, et illud idem excambium ſine dila- 
tione habere 5 ias prædlicto B. Sc. The ſame was alſo | 
done, if any of the intermediate warrantors were unable 


to make an excambium. If the laſt warrantor could fatiſ. 
iy only in part, the remainder was to be ſupplied by the 


thing which might aftervzards come to him by diſcent from 
the anceſtor by reaſon of whoſe warranty he was vouched, 
would be liable to be taken in excambium. | 
| SHOULD the perſon vouched, inſtead of entering volun- 
tarily into the warranty, contend that he was not liable to 


be called upon, it lay with the tenant to make out the title 


by which he vouched. 


Tur 
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ded the following : One great ground of warranty was a 
common gift of land by the words % or ded: ; for it is laid 
down by Bracton, that, in all charters de /implici donatione, 


the tenant was intitled to a warranty from the donor and 


his heirs, unleſs ſome clauſe was. inſerted, ſpecially declar- 
ing that the donor or his heirs ſhould not be bound to war- 
ranty, or to make an excambium. A charter of confirma- 


tion, if it contained the word 4%, as it uſually did, do ef 
confirms, in like manner bound to warranty; becaule it 


was in effect a ſimplex donatio, as well as a confirmation *. 
MAN were the exceptions which might be ſtated by the 


perſon vouched to ſhew he was not bound to warrant. In 


the firſt place, he might avail himſelf of any error in the 
writ of warranty ; but he could not have a view. If the 
warranty was grounded upon a charter, he might ſhew 
that the charter had ſuch defects, as to be of no validity 
in law; of which more will be faid hereafter. If no ex- 
ception lay to the charter, he might except. to the gift. 
Thus he might ſay, that the donee had not ſeiſin in the life 
of the donor©; that the donor was never ſeiſed; that 
the tenant was not heir to the feoffee ; that he was not ſuch 
an heir as is deſcribed in the original gift; that he was one 
of thoſe perſons who were expreſsly excepted in the war- 
ranty. | | | 8 | | 
1 WARRANTY was with reaſon held not to bind a per- 
ſon to defend the feoffee againſt the feoffee's own tenant, 
but only againſt ſtrangers who might claim any right be- 


fore the firſt feoffment. If a perſon had recovered an ex- 


cambium, where he had loſt upon an act of his own, and 


2 Sometimes there was a ſpecial make excambium 
charter, expreſfing that the donor, * Bra&. 389. b. 
notwithſtanding the homage, ſhould © Ibid, 390. 


not be bound to warranty, or to 


had 
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Tu grounds upon which warranty might be founded CHAP, VII. 
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have already been conſidered in part; to thoſe may be ad- HENRY. IL 
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CHAP. VII. had no 5 l title to recover againſt his feoffor, as in heh 10 


W Ti foregoing caſe, the feoffor had a ſpecial writ to obtain re- 5 ir 
ſtitution of the land ſo wrongfully recoverede. Where a F tc 
warranty was extended to the heirs and aſſigns, the aſſigns . e 

had an option, whether ey would vouch the feoffee or the v. 
firſt feoffor f. 5 
Ir the warrantor happened to die, the principal action u 
was not abated, as it was by the death of either the de- * 
mandant or tenant; but the warranty was ſuſpended for p 
i a time, as in the caſe of a minor. We have before ſeen, Z * 
that where the anceſtor died ſeiſed in fee, the minor was 4 
bound to anſwer the warranty; and Bracton lays it down 4 
poſitively, that if in ſupport of the warranty the tenant ; p 
produced a cyrographum, or fine, made by the warrantor . 
; to the tenant, the warrantor was obliged to anſwer though M 9 
a minor; although he need not anſwer if it was grounded 4 
on 2 common charter, on homage, or on ſervice done. M ti 
But yet, as to the demandant, he ſhould have his privi- tl 
lege not to anſwer till he was of age; unleſs, indeed, 2 
where? his anceſtor did not die ſeiſed in fee ®, If the war- a. 
rantor died at any time before judgment paſſed between I fc 
him and the demandant, the plea did not abate, but the M b 
heir of the warrantor, whether a minor or not, was to be r. 
vouched; and if the warrantor had loſt by judgment, but a1 
had not made an excambium, and died, the heir was to p 
make the excambium without any other writ being ſued b. e 
T HERE were inſtances where a perſon might enter into MW 1! 
a warranty, though he was not vouched. This was not I ſe 
in defence of the tenant's right, but of his own: as if a ir 
perſon was tenant for life, or in dower of land which was b 
to revert to the tenant in fee, and the tenant in fee per- 
ceived that ſuch tenant permitted himſelf to be implead- Is 
ed, and omitted to vouch the tenant in fee to defend; in en 
© BraQt, 391. b. 5 Ibid, 392. 
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ſuch caſe, the reverſioner, ſeeing the danger his title was CHAP. VII. 
in, might appear unvouched, and enter into the warranty HENRY TH, 
to defend his own right. It was conſidered as the duty of 
every tenant for life, if impleaded for the land he held, to 
vouch his warrantor to defend i. | | 
WHEN the perſon vouched after conteſting the point, 
was adjudged to enter into the warranty, the demandant 
was to recommence the principal action againſt him, pro- 
pounding his count, as againſt the tenant, with the additions 
which the change of perſons and circumſtances required 
as, quod mjufte intrat in warrantiam, quia terra de qud 
agitur eft jus ſuum, quia talis anteceſſor ſuus, Sc. The 
plea therefore went on between the demandant and war- 
rantor ; and this was the time for the warrantor to vouch _ 
over any perſon to warrant him ; upon which a ſummons 
ad warrantizandum would iſſue ſimilar to that beforemen- 
tioned. If he had none to vouch, or choſe to vouch none, 


then he either defended the right and ſeiſin of the demand- 


ant per corpus liberi hominis, or put himſelf upon the great 
aſſiſe, unleſs he had any exception to plead. Of theſe, 
ſome were common both to the tenant and warrantor ; ſome 
belonged only to the tenant, and ſome only to the war- 
rantor. No exceptions that had been made by the tenant, 
and over-ruled, nor any which he had waived, could be 
pleaded by the warrantor k. If the warrantor ſucceeded 
either in his defence per duellum, or by the great aſſiſe, or 
in any exception he propoſed, the tenant remained in his 
ſeiſin, and the demandant was in miſericordid : if he failed 
in either, the tenant loſt his ſeiſin, and the warrantor, as 
before mentioned, was bound ad excambium. 

RESPECTING the excambium, or recompence in value, it 
is clearly and repeatedly laid down by Bracton, that no 
more could be demanded than the warrantor poſſeſſed by 
diſcent from the original warrantor ; ſo that property ex 


i BraQ. 293. b. 2 Ibid: 394. 


parte 
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CHAP. VII. parte maternd was not liable to make good a warranty ex 
err parte paternd, and vice verſd. In no caſe, was land taken by 
| purchaſe at all liable! ; nor was a perſon bound to warranty 
beyond the value of the land at the time of the donation. 
Judgment for the cum, with the writ of ſeiſin, and, 
where neceilary, that of extent, 5 already been con- 
ſidercd. 
Brok we difnifs the ſubject of warranty, | it will be 
proper to coniider two points, which were very intimately 
connected with it: theſe are the manne r of proving a 
charter, and the proceeding by warrantia charte, If a 
charter was produced, and the perfon vouched denied the 
writing, the ſea], and the gift, then the perſon producing it 
Bo might maintain the gift to be lawful, and the charter to be 
Eno valid; and, inde ponit ſe ſuper patriam, et teſtes in chart 
nominatos. Upon this, a writ iſſued to the ſheriff, com- 
manding him to ſummon A. B. C. teſtes in chartd nomina- 
tos quam D. in curia noftrd coram juſtitiariis naſtris profert, 
Sc. et præterca duodecim tam milites quam altos legales, &c. 
ad recognoſcendum ſuper ſacramentum ſuum, ſi prædictus, &c n. 
If the witneſſes lived in different counties, different writs 
iſſued; but the milites always came from the county where 
the land lay. 15 
SUPPOSE the writing and ſeal were admitted, Put the 
validity of the charter was queſtioned, becauſe made 


15 | while the donor was non ſane mentis, or under age; or 
| becauſe extorted from him by force and fear while under M . 

reſtraint; or becauſe obtained through deceit, being a fe- | 

offment in fee, when a term only was intended to be grant- | 


ed; in all theſe caſes, it lay upon the perſon producing 
the charter to prove the contrary. Sometimes the i inqui- 
ſition was made by the witneſſes alone, and ſometimes by 
ſtrangers without the witneſſes, according as the parties 


1 Bract. 394. b | m Bract. 396. 


cChoſe. 
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choſe o. In the latter caſes, there was always a clauſe in CHAP. VII 
the writ directing that they ſhould view the land. Some HENNY III. 
of theſe inquiſitions were to be taken before the juſtices of 
the court where the ſuit depended ; ſome before the ſheriff, 


and the cuſlodes placitorum corong. If the witneſſes and re- 
cognitors did not appear in court at the day, another writ 
iſſued to the ſheriff, beginning thus: Bene recolimus ALIAS 
tibi precipiſſe quod, &c. and concluding with this injunc- 
tion and caution : Et ita te habeas in hoc negotio, ne nos ad 
te gravitcr capere debeamus?, The writ of venire always 
Rated the iſſue which was to be tried, and was, therefore, 
as various as the matter which might become the ſubject 
of ſuch inquiry. | 

Wu the witneſſes and recognitors appeared in court, 
the witneſſes having taken their oath, declared that they 
were preſent when the gift was made, and that the charter 
of donation was read and heard, homage accepted, and 
ſeiſin lawfully given to the donee in their preſence, with 
all due folemnity. Upon this the charter was pronounced to 
be valid, and the gift good in law. If they ſaid, they had 
only heard that ſuch a charter was made, and homage ac- 
cepted, but were actually preſent when ſeiſin was given, 
and the donee entered; this alſo was held ſufficient to 
prove the gift good: and if they ſaid, they were preſent 
at all the other circumſtances, but they knew nothing of 
the ſeiſin, then the charter was proved, but the gift was in- 
valid. If, ſays Bracton, the witneſſes ſaid they were pre- 
ſent at the making of a note or memorandum to which 
both parties aſſented, this was held ſufficient to prove the 
charter, though they were not . at the writing or 


ſigning of it. | 
Ir all the witneſſes were 4 or out of the realm, ſo 


that none * to teſtimony to the truth of the char- 
Brac. 396. b. ? Ibid, 397. b. 
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CHAP. VIL ter; then, of neceſſity, a as in other caſes, recourſe muſt be had | 
ad patriam d. 

YET BraQton ſays, that a charter might be proved i in 
other ways than per fe/fes et per patriam. The ſeal © 
might be compared with another ſeal of the ſame perſon, ! 
which had been produced and proved in court, or acknow- 
jedged by him. If, upon compariſon of the ſeals, there ap- 
peared an agreement betucen them, this amounted to a 
proof of the deed; unleſs the charter carried upon. the face : 
of it ſome circumſtances of manifeſt ſuſpicion ; 3 as ra- 
ſure in any part which contained the fact of the charter; for 
as to that which contained the law of it, that, as in writs, 
was not fo material; for jura, ſays Bracton, ubiq; ſcribi 

poſſunt. A diverſity of hands, or of ink, raiſed only ſlight 

preſumptions, that might be done away by the teſtimony 
of the witneſs or the country:. = 
Par rangta Tux proceeding by warrantia charte was this : If a 
7 man was diſtrained by the chief Iord to do greater ſervices | 

than were expreſſed in the charter of donation ; this not 

being a plea concerning the right of the land itſelf, he could 

not have any remedy by vouching his warrantor, but he 

7 might ſummon him by the follo « ing writ: Præcipe tali 

ge fine dilatione WARRANTIZET tal: tantum terre, &c. 

glam tenet, et de co tenere clamat, et unde CHARTAM ſuam 

habet, ut dicit. Et niſi fecerit, et talis fecerit te ſecurumi de 

clamore, c. Upon this there lay one eſſoin; and if he 

neither appeared nor eſſoined himſelf, there followed the 

proceſs of attachment, the courſe of which will be particu- 

larly mentioned hereafter. When he appeared, he might con- 

| teſt the warranty, in the like manner as in caſe of a vouch- 

er. The above writ was the uſual remedy where the tenant 

was vexed by the ſuperior lord, who was paramount the 

warrantor ; but where the warrantor exacted ſervices, 


6 
HENRY III. 


* 


4 EraQt. 493. Ibid. 498. b. 


againſt 


ENGLISH L A W. 


againſt the tenor of his own charter and warranty; ſome 
thought that a writ of warrantia charte, being for an injury, 
was not a proper remedy againſt his own lord, but that 
the proper remedy was by the writ de recto de ſervitits et 
conſuetudinibus, which would lead to the duel, or great 
aſſiſe: however, according to the opinion of Bracton, 
this action de injurid was the proper courſe againſt one, 
who had attempted to oppreſs and deſtroy the perſon whom 
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he was bound by his own on engagement of warranty 


to defend*. | 
PERHAPS the tenant had no perſon whom he could 


vouch to warranty; or he might decline vouching, and 


would rather put in his exception or plea, ſtating ſuch 
matter as would either defeat or ſuſpend the demandant's 
action. The different exceptions that might be alledged 
by a tenant are diſcuſſed at length by Bracton, from whom 
may be collected a ſhort ſyſtem of pleading, as underſtood 
and practiſed i in his time. 

Pe EAS, or exceptions, as Bracton terms them, were of 
two kinds, dilatory and peremptory. Again, of dilatory 
pleas, ſome were peremptory as to the juriſdiction, but 
only dilatory as to the action. The order of ſtating excep- 
tions, or of pleading, was firſt to the juriſdiction, next to 
the perſon of the plaintiff, then to the perſon of the defend- 
ant, next to the writ", Yet Bracton ſays, that ſome 


Of pleading. 


lawyers did not adhere to this order, but thought that they 


might plead a latter plea firſt, and with a proteſtatioh ſave 
the benefit of a former, which they might plead afterwards, 


if neceſſary. It was agreed, however, that a defendant 


might plead more than one dilatory plea ; but he could plead 
only one that was peremptory as to the action. A plea 
might be proved many ways; by an inſtrument, per pa- 
triam, or by an inquiſition, ſays Bracton, conſiſting of im- 
partial unſuſpected perſons, being neither acquaintance * 
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CHAP. VIE. nor domeſtics of the party ; for which reaſon it could not 
HENRY TH, be proved by a ſecta, which might conſiſt of the party's ac- 


as 


quaintance or domeſties; and on that account a ſecta 
was never eſteemed as a proof, but only as inducing a 


flight preſumption, which might be done away by a proof : 
to the contrary, and by a defence per legem . 


JURISDICTION, or the authority of deciding between 
the parties to the ſuit, depended in general upon- the maxim 
of the civil law, that a&or fequitur forum rei; but this was 
controuled by a variety of exceptions. "Thus matters re- 
lating to matrimony and teſtaments belonged to the ſpiritual 
court; matters of freehold and crime belonged to the 
king's courts. It was no uncommon thing, in theſe times, 
as has been ſhewn before, for a perſon to bind himſelf 
ſpecially to be ameſnable to a certain court, or ſuch court 
as the plaintiff ſhould pleaſe to ſue in. This was a volun- 
tary renunciation of Juriſdiction that was binding on the 
party ſo contracting. 

WE have already ſeen the controverſy which was main- 
tained by the clergy in favour of the ſpiritual juriſdiction; 
and it ſeems, that in the time of Bracton many had no 
ſeruple to contend, that clerks were not bound to anſwer 


before a ſecular judge in any plea whatſoever, whether of 
freehold, contract, or crime: but that venerable author, 


who has been fo unjuſtly accuſed of a prepoſſeſſion in fa- 
vour of the civil and canon Jaw, declares it as his opinion, 


in oppoſition to ſuch notions, that they were ameſnable in 
all pleas civil or criminal, except only in the inflicting of a 
criminal ſentence which affected life and limb; for there, 
though the ſecular judge had the cogniſance, the execution 


was to be in the ordinary. Yet, as is obſerved by Bracton 
with ſome indignation, the practice was otherwiſe ; for in 
capt offences the ordinary ufed to aſſume the cognifance, 
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| | 
as well as the execution , notwithſtanding he was bound C HAP. VII. q 
by the canons not to judge in matters of blood *. | — | 
Wr a ſuit was commenced in the ſpiritual court for | 
a matter which was properly cognifable at common Jaw, f probibitions | 
che party ſo wrongfully ſued might, as we have already 4 | 
ſeen, have a writ of prohibition to reſtrain the judge and | 1 [ 
party from proceeding further ; the boundary, therefore, : \! 118 
of theſe two juriſdictions is to be aſcertained by a know= _ | | I! 
ledge of the caſes in which writs of prohibition were or io! 
were not allowed. This point was but ſlightly touched by i 110 
Glanville, who confines what he ſays intirely to one or 
two writs *; but the ſubject of prohibitions is treated very 
tully by 83 | 
We find that a prohibition lay for a patron, not only 
where the rectors litigatcd a queſtion concerning the whole 
tithes of the church, but alſo where the ſuit was for a part 
of them, as low as to the ſixth part of the value of the advow- 
I ſon, but not Jower ; any thing leſs than this being permit- 
I ted to be determined finally by the ſpiritual judge“ There 
4 are many writs of prohibition for the maintaining of the 
'J king's rights during the cuſtody of the temporalities; the 
"FJ pope and his partiſans endeayouring to encroach on theſe 
ſecular claims, either by refuſing docks who were preſent- 
ed, or by other marks of oppoſition. There is a writ 
of prohibition to ſtop a ſuit inſtituted againſt a bailiff of the 
king who had arreſted a clerk for a felony or fome other 
crime. If a ſuit was inſtituted in the eccleſiaſtical court 
to eſtabliſh the legitimacy of children, with view to 3 
claim to hold per legem Augliæ, a prohibition lay, becauſe 
that court could not judge of legitimacy guoad hæreditatem 
et ſucceſſionem, unleſs a plea was depending in the king's 
court, and baſtardy was objected ; and then the trial uſed 


C - 2 b N 
. 333 ß ⅛¾ bre. 4 . 1 2 * Fes 
1 48 3 T. THO EI NR pe ̃⁵ßßßßß̃̃̃ ᷑ñꝗ ß ̃]ò (ps, LE ĩͤ EG ET OY 2 ITS i 6 

. „ o Tr oo A th At OA be OD ELIT os ad . r Nenn es eine 2 a 8 
2 - 6 : 3 ECO REES 1 Par FN AG MIO on Pg ie Ie ne ps 2 5 BE OTE DIRE Pty os BO NCT, vx SI BS 9 
0 iz 3 . r A n n So Et pee oe gn EVE GY / c 2) 2 OO So 
2 7 - r ot AD ITE IG I 5 SY . IS — 8 Ver n > wes 3 8 os AN STS ? 

GR IND DEST 777. os ng Wa: i bas : 
ws 3 = © ACS nd ie IK > 


2 Bradt, 40 1. h. © Brat, 402. b. 
_ 2 Thid. 407. * Ibid, 4037 404» 
b Vid. ant. 175. 


3 to 


454 


C HAP. VII. 


— 
HEN RV III. 


HISTORY OF THE 


to be remitted to the eccleſiaſtical judge, as has been al- 
ready frequently mentioned. A prohibition alſo lay, if the 


eccleſiaſtical judge proceeded in an inquiſition of baſtardy, 


after the death of the plaintiff or defendant e. 


Ix the following caſes, it is laid down by Bracton, that 


a prohibition would not lie to the ſpiritual court: in all 


ſpiritual matters, or thoſe annexed to the ſpiritualty, in mat- 
ters matrimonial or teſtamentary, or where penance was to 
be enjoined. Thus, ſays Bracton, in a ſuit relating to any 
tenement per pontifices Deo dedicatum, and ſo held ſacred, as 
abbies, priories, monaſteries, and their cemeteries ; or 


concerning things quaſi ſacra, becauſe annexed to the 


ſpiritualty, as lands, common, eſtovers, and the like given 
to a church, in dotem, as it was called, at the time of dedica- 
tion; ; if the church was ſpoiled of theſe, and a ſuit was 
brought in the ſpiritual court for reſtitution, no prohibition 


lay; though this privilege was not allowed, if the lands 


were in liberd et purd elcemoſyng. In one place Bratton ex- 


| preſſes himſelf as if a ſuit in the ſpiritual court, when for 


a liberty, a common, and the like, could be maintained 
only on a recent ſpoliation ; ; though in another place he 


declares, that recent ſpoliation ſhould be tried by aſſiſe s. | 


A FROHIBITION would lie to the following ſuits : 
to a ſuit de catallis clericorum violenter ablatis, or for 
tithes ; or for the value of them, if they were fold b; or on 


miſe of money ob cauſam matrimonii, not fo if the promiſe 
was of a tenement; to a ſuit for a legacy, claiming it ut de- 
bitum ; or for the legacy of a debt due to the teſtator, and ac- 
knowledged and proved to be ſuch in his life-time, becauſe it 
ſo became a part of the teſtator's goods, which a debt, that 


had neither been proved nor confeſſed i in his life-time, or vo- 
juntarily confeſſed ſince, was not. Such a debt could 
* be eſtabliſhed by ſuit at common aw; z till when 


© Bradt. 404. b. „„ Bract. 406. 
1 Ibid. 408. „„ H Ibid. $07; 


an obligation of ſurety for the purchaſe of tithes; or a pro- 
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it was no part of the goods, and ſo could not be be- OH AP. VII. 
queathed ; it being a rule, firſt, that actions ſhould not be HENRV III. 


hequeathed ; ſecondly, that the eccleſiaſtical judge ſhould 
not have cogniſance of them; and thirdly, that executors 
ſhould have no action for a debt which was not acknow- 
ledged i (that is, grounded upon a recogniſance or judg- 
ment) in the life of the teſtator. H goods were bequeathed 


and ſued for; the ſame of houſes and edifices in ſome cities 


and towrs which the teſtator had purchaſed, theſe being 


made gugſi catalla teatoris, by his own diſpoſition of them, 


(tho' it was otherwiſe in London, where prohibition would 


lie); if a uſusfrudtus of land, as a term for years, was be- 


queathed ; a zzſusfructus being only a chattel ; in all the 


| foregoing caſes, no prohibition would lie, in the time of 
Bracton &; for as the ſpiritual court was in unqueſtionable 
poſſeſſion of cauſes matrimonial and teſtamentary, the 


abovementioned queſtions, as ariſing out of a teſtament 
ar marriage, were thought naturally to belong to the ſame 


tribunal. [llud guod inns tag ef trahjt ad . quod eſt 
acceſſorium. | 


IT is laid down very poſitively by Bracton, this; in a 


matter purely temporal litigated between two laymen, the 
juriſdiction of the cauſe could not be altered by any privi- 


lege whatſoever ; and he inſtances the privilege of thoſe 


who were cruce ſignati, which he conſiders as an indulgence 


_ warranted-by no law : he ſays, that no oath, no fidei inter- 
poſitio , no voluntary renunciation of the parties could 
change the juriſdiction z ; as the renunciation of the party 


could have no effect beyond himſelf, it could not re- 
firain the king in prohibiting a foreign juriſdiction from 


encroaching on his crown and dignity m. 


i Recognitum. law, as has been ſhewn in the 
E Bract. 407. b. former part of this volume. Vid. 
1 This was a pretence under which ant. 164. 165. 

canſes were drawn into the ſpiritual = Brad. 408. b. 


court, in the early times of our 


Hha4 h TRE 


js „ 6TORY OFTHE 


CHAP. VI. TE juriſdiction of a cauſe depended either upon the 3 ag; 


F parties and the cauſe of action together, or on the cauſe of J in 
action ſingly. Thus, if a clerk ſued a layman, or a layman I fto 
a clerk, in the eccleſiaſtical court, on a matter purely tempo- J fer 

ral, a prohibition lay: the ſame, if a clerk ſued a clerk s. {fl 
In theſe caſes it appears, that the cauſe of action was AY -c: 
the principal ground of juriſdiction : but the cauſe of de. 
action would change its nature from ſpiritual to temporal; B. 
and fo back again, Thus a lay chattel became ſpiritual, A an 
when tithed ; and when the tithe was ſold, it became again MY lik 
lay. Houſes and other lay fees in cities and boroughs, if th. 
bequeathed by will, were, as has been ſeen, conſtrued to be MY ca 


of a ſpiritual nature; but when the will was executed, they ba 
again became lay; and ſo of many others o. ex 
THERE were two writs of prohibition, one to the ;udpe, w 
another to the party; the former run thus: Prohibemus ar 
wobis ne placitum teneatis in curid chri itianitatis, &c. ac 
the latter, Prohibemus tibi ne ſequaris placitum in curiä _ 
chriſtianitatis, &c, If the judge to whom the prohibition a 
was directed thought it well founded, he would decree a OT 
ſuper ſedens of the proceeding ; if he doubted, it was uſual 


to conſult with the king's juſtices; to which conſultation re 
the juſtices would make anſwer by a writ, ſometimes in 0 ap 
their own name, and ſometimes in the king's; as thus: ju 
Dilecto in Chriſlo tali. Inſpectis literis veflris, quas nobis l w 
tranſmiſiſtis, et plenius intellectis, (ſme prejudicio meltoris fa 
ſententiæ ) conſultationt veſtræ duximus reſpondendum, quad. th 
i res ita ſe habet 7 cut in CONSULTATIONE veſtrd nobis ex- ot 
poſuiſtis, videtur nobis yan £ in cauſa iſtd bene poteſtis proce- /e 
dere, non obſtante regia prohubitione?®, If no ſuch writ of 4 
conſultution was ſent, the prohibition remained in force. 75 
Ir was not uncommon for the eccleſiaſtical judge to fe 
baffle a writ of prohibition by hurrying on the procely F 
n Brat 1 | o Ibid. 412. 3 40 5. b. 406. 


againſt 
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againſt the party bringing the writ, and entangling him CHAP. VII. 
in a ſentence of excommunication. When a perſon had yn angry 
ſtood excommunicated for forty days, the biſhop uſed ta 
ſend a writ to the king intimating this, and praying the aſ- 
ſiſtance of the ſecular arm; invecantes, quod minits vw 
I -cclfia in hac parte, dignetur regia ſupplere majeſtas; the 
deſign of which was, that the party ihould be apprehended. 
But, upon ſuggeſtion of the fraud, the party might obtain 
another writ directed to the ſheriff de non Feen which 
likewiſe commanded the ſheriff to attach the clerical judge, 
that he might anſwer to the fraud. Any malicious appli- 
cation of the proceſs of excommunication might be com- 
bated in the following manner. If a perſon was rightly 
excommunicated, and, having continued fo for forty days, 
was impriſoned, and tendered ſurety for being forthcoming 
and anſwering to the ſuit, it ought, ſays Bratton, to be 
accepted ; and accordingly a writ might be obtained, com- 
manding the ſheriff, that if the ordinary maliciouſly refuſed 
a ſufficient ſurety, the ſheriff himſelf ſhould take it, and 
order the priſoner to be ſet at large 4, | 

IF, inſtead of the above device, the judge and the party 

Attachment 


refuſed obedience to the writ, they might both be attached to ſu provibirion. 
appear either coram rege, or his juſtices de banco, or the 
juſtices itinerant, to anſwer for their contempt, This 
writ of attachment differed ſomewhat from that uſed on the 
ſame occaſion in Glanville's time * : inſtead of repeating 
the prohibition, as it did then, it now began like other writs 
of attachment: Sz A. fecerit te ſecurum de clamore ſuio pro- 
ſequendo, tunc pone per vadium et ſaluos plegios B. talem or- 
dinarium, guod fit coram nobis, as the caſe might be, 9/ten- 
ſurus quare tenuerit placitum in curid chriſtianitatis de laico 
fade 772 A. in tali villa contra prohibitionem naſtram. 
Pone etiam per vadium et ſaluos plegios E. quad tunc it ibi 


| 2 Bract. 408, 409. | * Vid. ant. 175. 176. 
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oftenſurus quare ſecutus ęſi idem placitum in eddem curig © 
chriſtianitatis contra prohibitionem noſtram; et habeas ibi 


nomina plegiorum et hoc breve, Sc. If the judge and the 
party lived in different counties, then there were ſeparate 
vrrits for each. The proceſs was the ſame as in other per- 
ſonal attachments *, of which we ſhall ſpeak more u 
larly hereafter. 

WAN the parties on both ſides appeared i in court, the 
plaintiff ſtated his count, or declaration, or, as Bracton 


77 
Fi 
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calls it, intentio, in this way: Ego A. congueror de B. guid | 


me injuſle vexavit, et gravavit trahendo me in placitum in 


curid chriſtianitatis de laico fœdo vice, ſcilicet, &c. unde 


damnum ad valeutiam, Cc. and to confirm and ſupport 
his declaration he ſhould add, that he ſhewed the writ of 


prohibition in full court, and that, notwithſtanding this, they 


procceded to examine witneſſes, or to excommunication; 
and then he ſhould conclude by producing a ſecta, conſiſt- 
ing of two at leaſt, and as many more as he could procure, 
If the ſecta diſagreed in their teſtimony, it was the ſame as 
if none had been produced ; but as this was only a failure 


of proof, and not of right, the defendants uſed, never- 


theleſs, to be enjoined not to proceed in the eccleſiaſti- 
cal court. If the ſea agreed, then the defendants were 
to anſwer ; and this might be done ſeveral ways. They 
might plead, that it was a caſe of ſpiritual cogniſance where 


no prohibition lay; or they might confeſs it to be temporal, 
but might, for plea to the plaintiff and his ſecta, ſay, that 
they did not proceed after the prohibition ; or that no pro- 


hibition was tendered to them; and then each defendant 
might wage his law duodecimd manu. When law was 
waged, and pledges given de lege faciendd, a day was given 
to the parties for making their law; at which day they might 
call an eſioin, and have another day by their eſſoiners; ; at 


F Bract. 400. 


Which 


W 
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which day if they did not come, nor caſt an eſſoin, judg- CHA P. vit. 
ment was paſſed againſt them, and they were obliged to mr 
pay damages to the plaintiff, 
Ix they appeared, they were to produce their compurga- 
tors, who, like the ſea, might conſiſt of their friends and 
acquaintance, The compurgatores not being required, 
any more than the ſecratores, to be equally impartial with 
recognitors ; it was ſufficient if they were of good report, 
and in general deſerving of credit ; and they needed not 
be of the ſame rank and condition with the perſon produ- 
eing them. The words in which the law was to be made 
were to purſue the form of the record : if they varied 
therein, the defendant ſtood convict and, if a layman, 
was committed to jail, as guilty of a miſdemeanor againſt 
the royal dignity, in the ſame manner, ſays Bracton, as 
if he had committed a crime of /z/a maje/tas ; if a clerk, 
then, in conſideration of his orders, he was, according to 
the ſame authority, treated more mildly ; tho' he does not 
mention the ſort of penalty: the damages uſed to be taxed 
in both caſes by the juſtices according to the nature of the 
caſe. e 5 e 
Tais is the account given by Bracton of the manner 
of proceeding on a writ of prohibition; and it may be 
preſumed, that the proceeding in other perſonal writs was 
éxactly ſimilar. When Bracton comes to the ſubject of 
perſonal actions, he breaks off abruptly without carrying 
the reader through the whole proceeding, as he has here 
through the proceeding on a prohibition. This defect mult 
be ſupplied, if poſſible, by what is to be picked up in 
other parts of his work, and particularly from the proceed- 
ing in prohibition which has juſt been related. 
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Tous far of queſtions relating to the juriſdiction of 
ſpiritual and temporal cauſes. Many other exceptions 
might be made to the juriſdiction of the judge. Firſt, it 
was to be ſeen, whether he had a proper authority: and 
; FT Oey | in 


Of juriſdiction. 
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CHAP. VIL in order to aſcertain this, it is directed by Bracton, that 


8 the writ by which the juſtice was appointed, after reading 


Abatement of 
che writ, 


the original writ, ſhould be read, unleſs the original writ 


made mention of his judicial authority. If the judge de- 


legated his authority to another, the proceeding before ſuch 


delegated perſon would be coram non judice. Certain per- 


ons had peculiar privileges in judicial matters. Thus, 


che Hoſpitallers, Templars, and many others, had the privi- 


lege to be ſued no where but coram ipſo rege, vel capitali 


Juſtitiario. The citizens of London were not to anſwer 


io any plea out of the city, except de tenuris et contracti- 


us forinfects, The barons of the cinque ports were to 


#4 no where but apud Shypwey *. It is faid by 


Bracton *, that if a judge Was ſuſpected of any Partiality, 


favour, or [bes it ought to be a ground of exception; 
but this he ſeems to give as an opinion of his own : yet he 
lays it down as ſettled law, that the juriſdiction of a judge 
might be declined, upon a real cauſe ſtated; as for con- 
ſanguinity to the plaintiff; or being his friend, or compa- 
| nion, or counſel, or pleader to the plaintiff, in the preſent 


or any other cauſe; 3 Or if he was an enemy to the defend- 


ant. All theſe are ſtated by Bracton as cauſes of excep- 
tion to the judge exerciſing his Juriſdiction to decide be- 
tween the parties k. F | 


Wren the juriſdiction of the court had "EINE contro- 


verted and eſtabliſhed, then was the original writ to be 
read again, and the tenant was to make ſuch exceptions as 


the law allowed againft the form of the writ. The requi- 


ſites to conſtitute a legal and regular writ were many. It 


mult be adapted to the cauſe of action. Thus, ſays Bracton, 
if 2 magnum breve de recto patens was brought, when it 
ſhould be a paruum breve clauſum, the writ would abate, 


though the action remained. Writs ſhould be brought in 


Brac. 471. | | Refutatio. Corv. Ius. Canon. 279. 
* This was a good exception in ** BraQ, * 1. b. 413+ 
the canon law, under the name of 


their 
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their proper order. Thus, where a perſon had a cauſe of ac- C HA P. VIE. 
tion that would entitle him to more writs than one, and 88 
he brought a writ of right, he could not, generally ſpeaking, . 
afterwards bring an inferior writ to recover the poſſeſſion ; 

though there were inſtances where a demandant had gone 

fo In as to pray a view in a writ of right, and afterwards 

was permitted to ſuſtain an aſſiſe of novel diſſeiſin. A writ 

failed, if it was grounded on the mode and quality of a 

fact, when it ought to be grounded on the fact itſelf; as 

the principal, ſays Bracton, ſhould always be determined 

before the acceſſary. Thus, as has been obſerved in ano- 

ther place „ a man diſſeiſed with violence ſhould not bring 

a writ guare vi et armis, becauſe it only went to the quality 

of the diſſeiſin, and not to the recovery of the tenement 

diſſeiſed *. 

Ir vas required that a writ ſhould contain in it neither 
falſity nor error. It ſhould, upon the face of it, appear 
free from all blemiſh. This ſeems to be required by Brac- 
ton more particularly in a writ patent; and whether it was 
patent or cloſe, it ſhould have no raſure: yet a difference 
was made between raſures. Thus, if it was in ſtating a 
fact, the writ failed, for names and fats ſhould be {tated 
with fidelity; and if fuch an error was made either by the 
chancellor, or by ſome clerk, or the ſheriff, or the attor- 
ney, the perſon guilty would, according to Bracton, be 
in miſericordid to the king for all his goods, and be liable 
to be puniſhed as for forgery. If a falſe feal ? was affixed, 
or even the true ſeal falſely applied, that is, to a falſe writ, 
this was conſidered as an offence of majeſty; and the 
offender, if a layman, was puniſhed capitally ; if a clerk, 
he was degraded and rendered infamous *. A writabated, 
if obtained upon ſugge eſtion of falſehood, or che ſuppreſſion 


of n. 


8 Vid. ant. 338. 3 3%. Y Tanquam falſarini, 
* Bract. «423- 5 Bract. 413. b. 
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Ir the demandant or tenant died, the writ abated, and 
the action too; but if they were more than one, as parce- 
ners having one right, then, tho' the writ abated, yet 
the action ſurvived a2. If there was any error in the names 
of perſons, in the county, or vill, the writ abated. If 


the tenant held leſs than the demandant claimed, the writ 
failed; not ſo if he held more. If pending one action the 


demandant brought another writ for the ſame cauſe of action, 


the ſecond writ abated. We have before ſaid, that the 


writ abated if the demandant died; it was the ſame, if be- 


ing a biſhop, or an abbot, or the like, he was depoſed; 
but not if ſuch biſhop, abbot, or the like, were tenant in 


the action; for then the action would only be ſuſpended 


till a ſucceſſor was appointed; eſpecially if the action was 


civil, and not penal b: if it was both civil and penal, the 
action would hold both ad pœnam and ad reſtitutionem, as 


the tenant, whether ſuch death was civil or natural, but the 
action ſurvived. A civil death followed upon an entry into 
religion; and if this was procured fraudulently after the 
purchaſe of the writ, it ſeems it would not abate the writ. 


If the demandant in his declaration exceeded the limit of 
the writ, as on a writ of poſſeſſion to count for the right, 
the writ abated. | 5 | 


Is ſhort, Almoſt all exceptions, ſays Benden which 


could be alledged, might be properly ranked among pleas 

to the writ; becauſe, if they went to the action, when the 
action was determined, the writ was, of courſe, at an end: 
whether the action was abated, poſtponed, or ſuſpended, 
fo was the writ, It was the opinion of ſome, that all pleas 


s Brat, 14. 4 Ibid, 14. b. 
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long as he lived; but if he died, whether before or after 
Liepolition, the penalty was extinguiſhed with the perſon ; 
yet an action would lie againſt the ſucceſſor for reſtitution | 
by another writ. A perſonal writ abated by the death of 
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to the writ muſt be propounded, ſimul et ſemel, in one day*, CHAP. vn. 
When the writ was abated by reaſon of any defect or error, 
and ſuch defect or error was corrected, it was conſidered 
as the ſame writ and the ſame action, tho? it was actually 
another piece of parchment and another ſeal ; and there- 
fore neither the declaration or count, nor the attorney, 
needed be changed ©. 
Ir the writ was open to no exception, then the defen- 
dant was to fee if there was any againſt the perfon of the Pleas to the 
plaintiff, ſo as that he could not at all, or at leaſt not at that — 
time, make his demand. Thus, it might be urged, that 
the demandant was a ſervus, or a baſtard, or ſœculo mortuus; 
that he was mad, and nen ſanæ mentis; or born deaf and 
dumb; or a leper; that he, or ſome anceſtor, had been 
attainted of felony; that he was a minor. If a perſon was 
appealed of felony, he could not bring a civil ſuit till he 
had defended himſelf; nor could a defendant, under ſuch 
circumſtances, be bound to anſwer. It was a good plea 
to ſay, that the plaintiff was in confederacy with the king's 
enemies, or was in allegiance to the king of France; or 
to ſay, that he was excommunicated e. It might be ſaid, 
that the demandant had no right, but as parcener with ano- 
ther ; or in right of his wite, ſo as he could no more ſue 
without her than ſhe without him f. Of ſome of theſe 
pleas we ſhall now ſpeak more particularly. 
Te plea of baſtardy was peremptory ; for, if proved, 
it excluded the demandant for ever from making any claim. 
It was always required, that the ſpecial matters ſhould be 
| ated in the plea; otherwiſe, there would be an obſcurity 
and doubt, whether the baſtardy ſhould be tried by the 
_ eccleſiaſtical court, or not. Thus, having ſaid nhl juris 
| babes in terrd petitd quia baſtardus es, it ſhould go on, 


HENRY III. 


* Brat. 41 5. as it excluded the unhappy object from 

* Ibid. arts. b. the communion of men, ſo it preclu- 

© The leproly of the mind, as ded him from doing any lav ful act. 
Bracton calls it, like that of the body, #* BraQt. 415, b. 416. 


quia 
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CH AP. VIE. quia pater tuns nunguam de eſponſavit matrem tuam; or thus, : 


HENRY III. 


guia inter patrem tuum et matrem tuam contractum fut 


matrimoni uni illegitimum, ex quo prius contraxit cum guadam, : 
gue vixit tempore, quando contraxit cum matre tua; in 


both which it appears, that inaſmuch as the queſtion 


aroſe upon the marriage, it muſt be tried by the eccleſiaſ- 
tical court. But if it was thus, quia natus Fuiſti per tan- 
ZUM tempus ante ſponſalia vel matrimonium contractum inter 
patrem tuum et matrem tuam; then in ſuch caſe, as the mar- 
riage was admitted on both ſides, it is the opinion of Brac- 


ton, that the queſtion, whether born before marriage or 
after ©, might very well be enquired in the king's court. 


We have before ſeen what ſcruples had been raiſed by 


the eccleſiaſtics upon this queſtion of natus ante matri mo- 
nium, and what a poſitive declaration was made by the 


king and barons in the ſtatute of Merton, paſſed in the 


| twentieth year of this reign d. The matter was not ſuffered 
to reſt there. We are told, that in the fame year the king 
held a council, conſiſting of ſeveral biſhops and lords, and 
that it was agreed by them all, that whenever the iſſue of 


natus ante matrimonium aroſe in the king's courts, the 


plea thould be tranſmitted to the ordinary; and that an in- 


quiſition being made by him in preciſe words, utrim talis 
natus fit ante matrimomum vel peſt, he ſhould fend his an- 
ſwer to the king's court in the ſame wards preciſely, with- 


out any cavil i: that in taking ſuch inquiſition, all appeal 


ſhould ceaſe, as in other inquiſitions of baſtardy tranſmit- | 
ted to the ordinary; and particularly, if there ſhould be 
need of an appeal, that it ſhould not be made out of the 


kingdom. It was commanded that this ſhould be the prac- 
tice in future. This regulation intirely precluded the or- 
dinary from giving any judgment on the legitimacy, and 


Cormned him to the angle ä of the fact, which he 


8 Brad. 416, B vid. ant. 266. 3 Sine aliqu” bes 


was. 
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was required to certify in the very terms of the iſſue, CHAP. VII. 
leaving the king's judges to make their own concluſion EET 
upon it; which is preciſely what Glanville lays down as 

the law upon this ſubject k. But, before this proviſion of 
the council, a practice had obtained, as we have juſt ſaid, 

of trying this ſpecial queſtion of baſtardy in the king's 

court. Thus, in the eleventh year of this king, in a writ of 

mortanceſtor, the jurors found that the mand was not 

the next heir, being born in adultery before marriage. It 

ſeems to have been conſidered as in the election of the king's 

Judges, whether they would ſend ſuch an inquiſition to.be_ 

made in the eccleſiaſtical court, or would try the queſtion 

in their ow] I. 


Ir is not, however, improbable, that it depended upon 
the form of the iſſue, which court ſhould be refotted to, 
or finally relied on, for the trial of this queſtion ; for if 
the demandant replied generally quad legitimus, without an- 
ſwering to the ſpecial matter, and this obſcure iſſue was 
ſent to the eccleſiaſtical court, that court would probably 


certify generally quod legitimus; but this would be ſuch a 
failure in the eccleſiaſtical court, as to induce the judges 

to cauſe an inquiſition to be made in the king's court on 
the ſpecial matter : the ſame, if the reply had met the ſpe- 

_ cial matter, and the eccleſiaſtical court had certified gene- 
rally quod legitimus; tho' Bracton ſeems to think, that 
ſuch a general and obſcure reply to the ſpecial cauſe of baſ- 
tardy would paſs for no reply at all, and that the demandant 
would be barred for want of a replication; and that, if he 
was a defendant, there would, in like manner, be judgment 
againſt him for want of a defence. 


1 TERRE were ſome queſtions of ballads that wouid 
not; under any pretence, be tranſmitted to the eccleſiaſ- 
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tical judge ; as in caſe of a poſthumous m or a ſuppoſititious 
child ; or where the father had been abſent from the mo- 


ther abroad, fo as to leave no preſumption of legitimacy, 


which, however, depended upon the diftance and the pro- 


bability of acceſs v. "The plea of baſtardy would not lie 


between perſons of the ſame blood, in a poſſeſſory action, 
(tho? it might between ſtrangers), nor in a plea de conſan- 
guinitate, any more than in an afſiſa mortis anteceſſorts, 


becauſe a queſtion of baſtardy between ſuch parties was 
always upon the mere right, if the inheritance deſcended 


from a common anceſtor; and ſo a queſtion of right would 
be agitated in an action grounded only upon the poſſeſſion. 


It might be urged that ſuch a plea was good, by the above 


rule, becauſe a baſtard was in truth a mere ſtranger as to 


the true heir; yet Bracton thought not; for it was at leaſt 


doubtful whether he was not legitimate. 


WIEN baſtardy was pleaded, and the other party main- 
tained his legitimacy, it ſeems there was no rule, whether 


the baſtardy or the legitimacy ſhould be proved, except 


this, that the party who was extra ſeiſinam ſhould prove 


his plea, the perſon who was. in ſeiſin having no need, as 


Bratton ſays, to make out either one or the other; and 
this was the governing rule, whether the plea came from 


the tenant or demandant o: fo that in this iſſue the point 


to be proved was, Ci the legitimacy, and ſome- 


Writ to the or- 
Ginary, 


times the baſtardy, according as the onus prebandi was 
impoſed by the above rule. 


Tu writ to the ordinary i in 285 of baſtardy differed 
ery little from that uſed in the time of Glanville, It 


_ recited that a ſuit was commenced, and that baſtardy was 


objected to one of the parties; Et ideo vobis mandamus, 


guod, convecatis coram vobis convocandis, rei veritatem inde 


_ diligenter inquiratis, videlicet, utrum A. &c, Et inguiſi- 


* Brac. 417. 2 Ibid, 418. » Ibid, 418. b. 


tionem, 
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tionem; quam inde Hierin ſeire faciatis nobis, vel Juſtitiariis 
noftris talibus per literas veſtras patentes. Teſte, Sc. and 
ſo, mutatis mutandis, according to the ſpecial eauſe of baſ- 
tardy. There was this difference between the writ of 


natus ante matrimonium in the time of Glanville, and that 


now in uſe, that they no longer inſerted theſe words, ef 
quoniam hujuſmodi inquiſctio pertinet ad forum eccleſiaſticum; 
an alteration which probably had taken place ſince the ſta- 
tute of Merton, and the abovementioned proviſion of the 
council on that ſubject. The ſame was obſerved if the 
ordinary was directed, as he ſometimes was, to inquire 
concerning the legitimacy of a poſthumous child ; both 
theſe queſtions being triable as well at common law as in 
the ſpiritual court. But the above form of words was 
retained in all caſes that were purely of eccleſiaſtical cog- 
niſance. 

WEN the writ was ſent to the ordinary, the plea re- 
mained /ine die in the king's court till the inquiſition was 
returned. The ordinary was to proceed to make inquiſi- 
tion in the preſence of the parties, if they choſe it a, and 


when made, there lay no appeal. When the inquifition 


was returned, the plea and the other party were ſummoned: 
The effect of a legitimacy proved in this way, if confirmed 
by a judgment in the king's court, was, that the party 
became legitimate againſt all the world, unleſs any fraud 
could be proved in the method of proving it, and in the 
inquiſition. A fraudulent inquiſition might be obtained 
in this way. A demandant might bring ſeveral writs for 
recovery of land, and procure one of the tenants to object 
baſtardy, and to ſuffer an inquiſition to paſs in his favour, 
for want of conteſting the proofs of legitimacy. Legiti- 
macy, when regularly proved, was good againſt all the 
world, and the heir of ſuch perſon was likewiſe entitled 


4 Brat. 419. 
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to the benefit of it. It was a rule, that no perſon's legiti- 


macy be queſtioned after his death by plea pleaded, 
as he could not, ſays Bracton, make an anſwer to it; but, 


notwithſtanding, it might be inquired per patriam whether 


ſach perſon was a baſtard or not, in the ſame manner as 
the queſtion whether a perſon held in free tenure or in vil- 
lenage; altho' it could not be inquired, after his death, con- 
cerning the perſonal condition of ſuch perſon b. When 


profeſſion, or entering into a religious life, was objected, 
this iſſue was always tranſmitted to the inquiry of the ſpi- 


ritual court. 


ITI E plea of minority of the demandant was only a di- 
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latoryexception, that did not abate the writ, but ſuſpended the a 
action till he came of age, at which time the plea would be re- 
ſummoned. There were ſome actions which a minor 


might bring, and ſome which he might not. A minor 


might demand his own ſeiſin by aſſiſe of novel diſſeiſin, 


and the ſeiſin of his anceſtor by aſſiſa mortis anteceſſoris; 
but when he had ſo recovered, he was not obliged to an- 


ſwer either for the poſſeſſion or right, till he was of age: 
yet he could not demand land in free ſocage of his an- 


ceſtor's ſeiſin, in a writ of right, before he was fourteen 


years old, nor feudum militare till he was completely 


twenty-one years old. On the other hand, a minor was 


bound to anſwer as well upon the right as upon the poſſeſ- 
ſion, if he had been enfeoffed of the land in queſtion dur- 


ing his minority; and would have all the privileges of eſ- 
ſoins, vouching, and the like, except that he could not 


appoint an attorney, and conſequently he could not have 


the eſſoin de malo lecti. A minor was obliged to anſwer 


for a fact and injury of his own, in a civil or criminal ſuit. 
Thus, he was liable to an aſſiſe of novel diſſeiſin, and to 


a ſuit for dower. But where a grandmother had neglected 


7 Bract, 420, 85 5 Ibid, 422, b. 


"for 
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for ten, twenty, or thirty years, during the life of her ſon, CHA P. VII. 


to demand dower, and brought a writ againſt the grand- 
ſon, the was obliged to wait till he was of age, on account 


of the probability that ſhe had agrecd with her fon and re- 


leaſed the claim *. 

A MINOR was obliged to anſwer in a matter that con- 
cerned the king. For ſuch purpoſe, an inquiſition might 
be made, whether his anceſtor died ſeiſed ut de fardo, 
without prejudicing the heir. A minor muſt anſwer to a 
fine, if pleaded ; but if he was vouched by virtue of a fine, 


he need not anſwer; tho' he would be obliged to anſwer in 


warrantia carte. A minor mult anſwer in afſiſa mortis 
anteceſſoris, and in every other plea concerning any thing 


of which his anceſtor did not die ſeiſed in dominico ut de 


ſœdo, but concerning nothing of which he died ſeiſed in 
dominico ut de fœdo. If a minor loſt by aſſiſe in a writ of 
poſſeſſion, he might, when of age, recover in a writ of 
right, A minor mult anſwer as well on the fact of another 


as on his own, ſo as to make reſtitution, tho* not guoad 


pœnam; as when a writ of entry was brought immediately 


after the death of the anceſtor who had committed diſſeiſin. 


A fingular inſtance, where the privilege of infancy was 
diſpenſed with, is mentioned by Bracton. A man. bound 
himſelf and his heirs to anſwer whether they were of age 
or not. This obligation was made in and by the advice of 
the court, and the heix was adjudged to anſwer, though 
a minor. „5 | 2 | 
Ix the cafe of inquiſitions taken for the king, a minor 


might have a writ to the following effect, to ſave himſelf 


from being affected thereby. Rex vic. ſalutem. Præcipi- 


nus tibi, quid non implacites vel implacitari permittas A. 
gui eff infra etatem, ut dicitur, de libero tenemento ſuo in 


villa, Sc. donec idem A. fit etatis quod poſfit E debeat 
1 Bract. 421. b. 422. : | 


>... ſecun- 


- 


HENRY 


III. 


„ VII. ſecundum legem & c91 5 JO "HER Angie de tenements reſpon 
—— 
RY III. 


a 
t 4 
cv 1 
1 


HIST ORY OF T HE 


dere". If a minor was vouched to warranty in the county, 
he might have the f llowing writ to the ſheriff: Præcipimus 


tibi, f 1072 perniitlas 3 A. implacitet B. de tantd terra. 


CU! pertinentiis in tali villa, unde ide "mM A. trahit ad WAar=- 
runtum C. qui eft infra ætatem, et warrantus ejus eſſe debet, 
ut dicit, donec idem: C. fit talis plong ætatis quod. Polſit et 


debeat ſecundu legem & conſuetudinem Angliæ terram war- 


rantixure. | | | 
Ir there were more demandants than one, as s parceners, 
and one was a minor, it would be a good plea againſt all : 


the ſame, if parceners were tenants. So if a man ſeiſed in 
right of his wife was tenant to a writ, together with her, 


and ſhe was within age, the plea againſt both would remain 
ſine die till ſhe was of age: not fo if the huſband was a 
minor; becauſe, fays Bratton, a woman might, by contriv- 
ing ſuch a marriage, defeat ſuits againſt her reſpecting her 
own lands. It the huſband and wie were demandants, 
and ſhe was a minor, and married before the writ purchaſed, 
the plea would remain guorſque e if ſhe married after, the 
writ abated, ſhould the tenant ſo pleaſe, or the action was 
ſuſpended till ſhe was of age *, | 


Suck conſideration was 1 to the ſveble condition 
of a minor, that his eſtate, whether in ſervices or tenements, 
deſcended to him from his anceſtor, who was peaceably 


ſerſed thereof anno et die quo vivus, et mortuus fuit, was 


not to be called in queſtion till he was of full age. So, on the 
other hand, if a minor demanded ſervices that were not due 
to him, and the tenants alledged y quietanciam quo die et 
anmo anteceſſor vivus et mortuus, they need not anſwer till he 

was of age. A minor was not obliged to anſwer to any 


* Pract. 422 * Ibid 423. y Duiccant iam, praceable ſeiſin. 


charta 
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charta till he was of age 2. This held not only in fervi- CHAP. VII. 

ces or tenements, but in rights and liberties, by which the 

Hz tenements of others were affected; as a liberty to make a 

| 4 road, build a mill, and the like. Altho' he did not actually 

: uſe theſe eaſements, yet he was conſidered in poſſeſſion there- 

of till ejected or diſſeiſed; and ſuch a ſeiſin would deſcend 

IJ upon the heir, whole eſtate therein was not to be — 
FF during his minority *. 

To a plea of minority in a writ of right, or affiſa mortis 

anteceſſoris. againſt a guardian, the demandant might reply, 


— — 
HENRY III. 


that he was of full age, as appeared by all his lords having 
= reſtored his inheritances to him; or he might ſay, he had 
proved himſelf of age, either by inquiſition per patriar, 
or before certain juſtices. Lo this it might be rejoined, 
| | that his inheritances were reſtored to him per fraudem ; or 
! Y that the jurors had ſworn falſely, or that the juſtices had 
= been deceived. The only ſufficient and complete proof 
CY of iull age was, that by the parents, and the examina- 
3 tion of witneſſes; all others, as inſpection and the like, 


were held only to induce a preſumption : yet, ſays Bracton, 
| if the juſtices, upon fight of the perſon, judging from his 
Ss ſtature and other circumſtances, pronounced him to be of 
age, his age was confirmed by judgment, and could not 
be again diſputed. Should the juſtices heſitate to pronounce 


' an opinion, then recourſe was, of neceſſity, had ad proba- 
? lionem patriz et parentum, This, fays Bratton, was to be 
; done by twelve lawful men, or more, if neceſſary, ſome of 
F whom were to be ex parentela of the perſon who ſaid he 
- was of age, the reſt were to be ſtrangers: all theſe were 

to be unſuſpected, and were to declare the truth, upon their 


oaths b. Another preſumption of full age was, a conclu- 
+ ſion ariſing from the party having brought actions as a per- 
ſon of full age, which was an admiſſion that would preclude 
him on piracing his þ OR to any action brought againſt 


* Brat. 425 2 Ibid. 424. b Ibid. 424. b. | 
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himſelf; whereas a proof of full age by jurors, according 
to ſome opinions, was not held 0 againſt other 


perſons, becauſe the jurors might, perhaps, ſwear falſely. 


Ir the minor vas 5 mandant, the proof was made with- 
out any reſumn ons; but if he was tenant, and pleaded his 


minority, then the proof was not made till after a re- ſum- 


mons. T his was ſued out by the demandant ; and on the re- 


turn if there was any doubt, then they entered n the 


proof i in the way before mentioned e. 


THE excommunication of the demanda nt was only a di- 
tory . ca. This was to be proved by the letter of the 


| ordinary, or ſome judge delegated by him with proper au- 
thority. To this nee it might be replied, that he 


was 2 abſolved upon an appeal, or that the cauſe of his ex- 


communication was, his not obeying the eccleſiaſtical judge 


in a queſtion of lay fee, and the like 4. We have ſeen be- 
fore, that when a perion had deen excommunicated for forty | 
days the ordinary uſed to certify this contempt, and, upon 
receipt of the biſhop's letter, the chancellor would iſſue a 
writ to the following effect, directed to the ſheriff: Signi- 
fcavit nobis vorerabilis pater N. per literas ſuas patentes, 
guod A. ob manife gam contumaciam uam ercommitnicatus 
ef, nec ſe vult per cenſuram eccleſſaſticam Ju ufticiari. Quia 
Vers poteſtas regia facr cſanfte eccleſog in guerelis fuis deeſſe 
non debet, tibi pracipimus, quod prediftum A. per corpus 
ſunm (ſecundum conſuetudinem Anglie / jufticies, donec ſacro- 


ſanctæ eccirfi & tam de contemptu quam de i injurid ei illats 


fuerit ſati ſactum. Tee, Sc. When the perſon was 


aken, and had fatished the eccleſiaſtical judge, he might 
be diſcharged, at the command of the biſhop, by the fol- 
lowing: writ to the ſheriff: Bra venerabilis pater N. epiſ- 
Copies fi ignificavit cc is, quod A. guantum ad mandatum ſuum 
4 te 9 ef 92 cerpus Je arg tanguam contemmentem claves 


— 


© Bro. 486. | * Ihid, 426, b. 


eccle- 


Fo + i Y 


ENGLISH LAW. 


473 


free juſticiari preceperimus, beneficium abſolutionis impendit, C H AP. VII. 


tibi præcipi mus 7 a priſond notre qua detinetur ipſum de- 
liberari facias quietum, &c. As no one could be taken, fo 
none could be diſcharged, but by the command of the 
biſhop ; the law not giving ſuch credit to an archdeacon, 
or other delegated judge; becauſe, fays Bracton, rex in 
. epiſcopos coercimem habet propier baron:am nor was the 


party to be diſcharged till- he had ſatisfied the ceclefiaftical 


judge, unleſs where an excommunication was obtained by 
a falſe ſuggeſtion of the ordinary himſelf, or the malice of 
an adverſary, in order to preclude the party from the right 
to bring an action; ; in which cafe a writ uſed to iſſue to 


HENRY III. 


the ſheriff reciting the fraud, and commanding him to diſ- f 


charge the injured perſon upon ſureties, niſi captus fuerit 
alia occaſione, quare deliberari non debeat. We have be- 
fore ſeen that where ſuch malicious proceeding was ap- 
prehended, the party might be beforehand with the ordina- 
ry, by the writ de non capienda *, 
PARTICIPES were either co-heirs or darceners, or ſuch 
as were afterwards better known by the name of jozntenants. 
If an action was brought by one of ſeveral parceners, it 
might be pleaded, guid non teneor ad hoc breve reſpondere, 
guia fi Jus haberes, participes habes, qui tantundem Juris 
| haberent in ſe quantum et vos, ſcilicet A. et B. To this 
it might be replied, that all who could claim any right were 
named j in the writ 8, and no right was in J. becauſe he was 
a baſtard ; nor in B. becauſe, born of a villain, although 
his mother, from whom he claimed, was free : he might 
ſay, that the other parcener was 1n ligeance to the king of 
France, or that his anceſtor committed felony, and many 
other matters might be replied to ſhew that the parceners 
not named had no right, If parceners were all of capaci- 
ty to ſue, and ſome brought a writ, and recovered without 


Bract. 427. * Bract. 4:8, d Ibid, 428. b. 
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naming the others, Bracton fays, it was the 4577 of the 
judge to take care that the intereſt of thoſe not named, 


ſuffered no injury by this fr au. If they were all named, 


and ſome declined procceding, yet the writ would ſtand 
good, and thoſe Who did not appear would be ſummoned, 


qurd ſint ad ſequendum fimul with the other parceners, 


thus: Summone per bonos ſum. A. et B. quod fint coram 


E7 jiſlitiariis noftris die, &c. et loco, fc. ad ſequendum cum ' $6 


et D. de tantd terrd unde predifti C. et D. clamant duas 


partes verſus E. ut rationavilem partem ſuan, guc £05 con- 


tingit de hereditate R. cujus heredes iffi ſunt, et unde præ- 

dictus E. dicit quod non vult præclictis C. et D. reſponder 5 

fine prædictis A. et B. ut dicit; et habeas ibi, Sci. 
I the writ was brought againſt one parcencr, he might, 


in like manner, plead this to the writ. But there was ſome 


difference, whether the inheritance was divided or not: if 


not, and they held in common, each had the ſame right 


to the whole; not indeed to himſelf, but only in common 


| with the others ; or, as they expreſſed it, totum tenet, et ni- 


hil tenet, ſcilicet totum in communi, et nihil ſeparatim per ſe. 


If the inheritance had been divided, and each held pro 


parte, the other parceners need not be named: yet, on 


the other hand, ſays Bracton, the tenant was not bound 
to anſwer without his parceners, and in prudence he ought 
not; for if he did, and he loſt the land, he could have no 
regreſum againſt his parceners to obtain a contribution. 
The tenant therefore, if he plcaſed, might have a writ to 


ſummon them: Summone, & c. qd ſiut coram Juſlitiari 415, &ic. 


Ab R SPONDENDUM C. SIMUZ. CUM D. de tantd terrd, c. 


quam idem C. in curid nofira clamat, &c. et fe ne Re 


preditus D. non vilt reſpondere eidem C. cum præcicti, &c. 
fins pan ticipes iu D. de terra prædictd, Sc. Should they 


appear, they might anſwer together with the tenant; but if 
bind. 429- 


they 
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they declined anſwering, the plea ſtill proceeded; and CHAP. vil. 


whether they appeared or not, the tenant, if he loſt, would 
be intitled to contribution. If the inheritance was not di- 
vided, then all the parceners muſt be made parties; but 
upon a plea that there were other parceners, the demand- 
ant might reply ſuch matter as would diſable them from 
claiming any right, and therefore as not being perſons 
who need be named in the writ, the ſame as was before 
ſaid in the caſe of a demandant *. 
| IF there was no plea to the perſon, either of the demand- 
ant or tenant, the next conſideration was ſuch as might 
ariſe upon the matter itſelf. The thing in demand ought 
to be ſtated with certainty ; in which the count or declara- 
tion, or, as Bracton calls it, the intentio, or narratio, ſhould 
correſpond with the writ l. Perhaps the tenant in the ac- 
tion was not tenant of the land, or was tenant only of a 
part; or perhaps he held it only in the name of another. 
Thus he might hold it in ward, in vadium, at will, or for 
term of years; in either of which caſes the writ ſhould be 
brought not againſt him, but againſt the perſon in whoſe 
name he was ſeiſed; and if this was pleaded, it would a- 
bate the writ v. In ſuch caſe he might plead, generally, 
non tenet, or that the freehold was not in him. If he put 
| himſelf upon the country for the truth of ſuch a plea, and 
it was found againſt him, he would loſe the land in queſtion, 
as a penalty for his falſe plea : the ſame, if he ſaid he did 
Not hold it, but another did. But if he admitted that he 
held part, and ſaid that another held the reſt, and this was 
found againſt him, he did not loſe the whole, nor a part, 
on account of his falſe plea, but the ſuit went on, and he 
vas to anſwer for the whole. He might plead that he once 
held the land, but that he did not at the preſent time l. 
If this was owing to an alienation before the purchaſe of 


& Brat. 430. Þ Ibid, 431. » Ibid. 431. b. » Ibid, 432. 
the 
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CHAP. VII the writ.n no fraud could be objected ; nor indeed, if after the 
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HENGSY III. purchaſc, provided he was ignorant of the writ. In ſome 
caſes the alienation might be even after the ſummons, with- 
out being fraudulent ; as if he went beyond ſea either before 


or after the purchaſe of the writ, not being prevented by the 


* E * : — 
Nett jus. 
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ſummons, and knowing nothing of it, and there made an 
alienation : but if neither of the beforementioned caſes 


could be proved, and eſpecially if the alienation was after 


the ſummons had been teſtified and proved, he was conſi- 


dered as the real poſſeſior, and was to ſtand to the ſult as 
tenant . | 8 DE 

_ Hr might plead that he held only ſo many acres, whereas 
the demandant claimed fo many; upon which an inquiſi- 
tion might be had by a writ to the ſheriff, directing him to 
ſummon four, ſix, or more of lawful men of thoſe who made 
the view, and by them to make inquiry whether the tenant 
held ſo many or ſo many acres. Again, in a plea of non 

tenet, if the tenant had before confeſſed in the county court, 

that he held the whole, a writ went to theſheriff, command- 


ing him to make a record of the plea in which ſuch confeſ- 
ſion was made v. If the demandant, after a plea of non 


tenet, made a retraxit, and commenced a ſuit againft ano- 
ther, the tenant would not ſuffer any penalty for his falſe 


plea a. Exception might be made to the name of the vill, 
any miſtake in which would be an incurable error *. 


ANOTHER part of the writ, or count, to which an excep- | 


tion might be made, was the claiming the land »f jus eum. 
To this the tenant might anſwer, that he had majzs jus; and 


this iſſue would be tried by the great aſſiſe, or duel, as the 
tenant pleaſed. It has been 1 ſhewn, that the beſt 


titlc, in the law, was where the j Jus poſſeſſionis and j Jus pro- 


| prictatis were united, which was therefore called droit 


a1 it; : and it was a N or whoev er had the 7 Jus Pros 


„ BraR. 43. 7 Ipio. 433. C Ibid. 423. ON Tbid. 434- 
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prietatis ought to have the poſſeſſion. Poſjeſſio ſequitur pro- CHAP. VII. 


prietatem, but not vice verſa, The proprietas might be 
ſeparated from the poſſeſſio, in this manner; upon the 
death of the anceſtor, the proprietas immediately deſcended 

to the next heir, whether he was preſent or not; but not 
being preſent, the po//e/jio might be obtained by another, who 
put himſelf into ſeiſin; by virtue of which the 7s poſſefſionis 
would deſcend to his heirs, through the negligence of him 
who had the proprietas. Thus, while the jus proprietatis 
deſcended on the elder brother, the younger brother might 
obtain ſeiſin and die ſeiſed, tranſmitting to his heirs, toge- 

ther with the jus poſſeſſionis, which he himſelf had, a fort of 
Jus proprietatiss; ſo that there would be two ura proprie- 
tatis in different perſons by different diſcents : but one, 


as the deſcendants of the elder brother, would have Majus 


Jus proprietatis, on account of the priority; and thoſe from 
the younger brother minus jus yet the po//z/jro of the latter 
would prevail, till the former evicted them of the jus pro- 
EY | 

ANOTHER plea which the tenant might plead was, that 
| the demandant, or one of his anceſtors, had releaſed to the 
| tenant, or ſome of his anceſtors from whom he derived the 
Jus poſſeſfronts, and quit-claimed for himſelf and his heirs by 
a fine made in the king's courts* ; or that the demandant or 
ſome anceſtor loſt the land in queſtion, in judgment in an 
action de proprietate, as by the great aſſiſe or duel, or a 
jury, on which he had put himſelf; and theſe pleas were to 
be proved by the record of the juſtices. 

Ir the demandant or any of his anceſtors had been appriſ- 
ed of any litigation, or final concord made concerning 
their right, and had not put in their claim, this filence 
might be pleaded againſt the demandant to a writ brought 
to eitabliſh ſuch right. The manner of making a claim 


Bract, 434. b. & Ibid. 435. 
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was ſimply by the words u, appono clameum meum ; or, what 


had the fame effect, by commencing a ſuit; a fact like this 
being a ſtronger proof than a mere claim, that he did not 


mean to abandon his pretenſions. This claim was to be 
made pending the plea, and the making of the cyrographum, 


or before judgment, provided he was in court at the time, 
or in the kingdom within the four ſeas; and in ſuch caſe, 

ignorance was no excuſe : nor, ſays Bracton, as it ſhould 
ſeem, would he afterwards be heard; for if it was a fine, 
the time taken up by the pendency of the action afforded, 


at leaſt, a month for putting in a claim; for the ſummons 
ought to be ſerved fifteen days at leaſt, that being what was 


called reaſonable ſummons ; and the cyrographum uſed not 


to be allowed at the return of the writ, but a day was given 
at fifteen days at leaſt, when the cyrographum was to be 


taken; during all which time there was ſufficient oppor- 
tunity to make claim. Indeed a month was the period which 
Bracton ſays was limited for this purpoſe, ſecundum commu- 


nem proviſionem regui; and therefore he calls it the legal 
time for making the cyrographum ; ſo that if it was made 
before, it was fraudulent, and no claim need be made to in- 


validate it*. The place to make claim was in the king's 
court, at the time of paſſing judgment, or before. | 


HowEvER, there were certain cauſes of excuſe, which: 


would protect a party from the conſequence of having 
omitted to make his claim; as, if at the time of the fine and 


making the cyrographum, the perſon who ought to make 


the claim was within age, or non ſane mentis; if he was an 
ideot, born deaf and dumb, or the like. But when ſuch 
perſon came to age, or recovered his ſenſes, it was the 
opinion of ſome, that he ought to make that claim then, 


which he could not make before; and, according to ſome, 

it a minor did not do it within a year after he came of age, 

he would not be excuſed : yet Bratton ſays, that he was ex- 
» Brat, 43%. b. ® Thid, 436. 
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after judgment paſſed, or the delivery of the cyrographum. 
A perſon who was in priſon at the time of the ſuit, or de- 
tained by ſuch a diſorder as did not allow him either to come 
or ſend, would be excuſed; as would allo, for the ſame reaſon”, 
a perſon who was reſtrained by force, even out of a, 
A married woman, even though ſhe might ſend, would be 
excuſed, as ſub poteftate viri; fo that all forts of impotence 
| ſeemed ſufficient excuſe; and upon this idea, a perſon who 


was ultra mare at the time was excuſed: and none of 


theſe, according to Bracton, need make any claim after 
_ thoſe impediments were removed, if judgment was paſſed, 
or the cyrographum delivered. 
ANOTHER caſe in which a party was excuſed, though he 
made no claim, was, where the fine, according to the words of 
Bracton, %% jure ſit nullus ; as if it was made of a tenement in 
the poſſeſſion of another perſon, perhaps of the perſon himſelf 
| to whom it was objected that, he made no claim, or ſome 
anceſtor, and not of him (or his anceſtor) who pleaded the 
fine 2; or if the fine was made by any colluſion or fraud, or 
in any way ſo to the prejudice of another, as that it ought 
not in juſtice and equity to hold good. A perſon would 
likewiſe be excuſed, if there was no cyrographum; or if a 
deſſeiſor made a feoftment and then a tine, ſuch a fine might 
be revoked and made void: fo, if at the time of the ſuit, 
neither himſelf nor his anceſtors had any title to the tene- 


ment in queſtion; or if the anceſtor who ought to have 


made the claim, was not an anceſtor through whom any 
right could deſcend to the perſon againſt whom the fine was 
pleaded. Bracton ſays, that notwithſtanding a fine and 
cyrographum might ſeem prima facie to be revocable in 


many caſes, becauſe the perſon making it was only tenant 
bi eadem ratio, ibi idem jus. 2 Brat, 436. b. 


for 
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cuſed, though he made no claim within that time, and that & H AP. VII. 
a claim need not be made at all, and would have no avail DO 
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CHAP, vil. for life, in dower, and the like, or becauſe the land in queſtion | 


was held in villenage ; yet all perſons were in law bound 
by this judgment; and therefore, if they made no claim; 


they would not be excuſed. In ſhort, it is declared by 


Bracton, that no perſon ſhould be excuſed if he was in the 


kingdom, infra quatuor maria, and had it in his power to 


come or ſend ; fo that even a perſon in languore would not 


be excuſed, becauſe he might ſend a. If a perſon was in ſer- 


vitio regis, ſo as he could neither come nor ſend, he was ex- 


cuſed, although he made no claim. Thus ſtood the law 


upon the ſubj: cet of claim, to ſuſpend the effect of a Jucgment 


or fine. 
From the manner in which Bracton ſpeaks of a fine, it 
ſhould ſeem as if this judicial concord was entered into 


after a proceeding was commenced on any writ whatſoever, | 


which was grounded on the propreetas ; and that it was not 
confined to a writ of covenant, grounded upon the breach 
of a ſuppoſed prior agreement and concord: it ſeems par- 


ticularly to have been made in a writ of right, and is all 


Of perſonal. 
actions. 


along mentioned in company with a . therein, 


upon the great aſſiſe or duel. 
Wx have now diſmiſſed the ſubject of real pions, thro? 


al their parts and kinds. It remains to add ſomething on 
the nature of proceſs in actions perſonal. Theſe, like 


real actions, were commenced by ſummons; but if a de- 
fendant omitted to appear upon a lawful ſummons, the con- 


tempt was treated in a different manner; for they proceed- 


ed by attachment, as appeared in Glanville's time b. 
Perſonal actions differed likewiſe in their proceſs, according 
to circumſtances: in ſome cauſes, whieh from their na- 

ture would not bear delay; as where the ſubject was the 


fruits of the earth or other things, which were periſhable; 
the ſolennilas attachiamentorum, as it was called, Was _ 


a Bradt. 437. | * Vid. ant. 121. 


penſed 
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penſed with 42 {0 again, where the lapſe of a benefice was C H AP. vii. 
apprehended, or where the injury was very atrocious, or the 7 


plaintiff deſerved a particular reſpect or privilege; as noble 


perſons, or merchants who were continually leaving the 


kingdom. But in perſonal actions which did not require 


ſuch ſpecial favour, if the defendant did not appear to the 


ſummons, and the plaintiff offered himſelf in court the firſt, 
ſecqnd, third, and fourth day, he was not to be waited for 


any longer; but, whether the ſummons was proved or not, 


ſo as it was not openly denied, he was to be attached by 


pledges. Upon which the entry on the roll was thus: A. 
obtulit ſe guarto die verſus B. de placito; then the ſubſtance 


of the writ was added; and it went on, et B. non venit, et 


ſummonitus, &c. Fudicium, Attachietur quod fit coram, &c. 


481 


The writ of attachment was, Pone per vadium et ſalvos ple- 


gios B. quod fit coram, &c. ad reſpondendum de placito; and 
then followed the ſubſtance of the writ as upon the roll. 


The following inſtances of ſuch entries upon the roll are 


given by Bracton: De placito quare non tenet ei conventio- 


nem inter eos factam, or finem inter eas fattum de, &c. De 
pflacito quod warrantizet ei tantam terram cum pertinentiis, 
Sc. De placito quare non facit ei conſuetudinem et certa 
fervitia, que facere ei debet, &c, — De placito quad reddat ei 
tantam pecuniam quam ei debet et injuſtè detinet, &c, —De 
placito quare idem B. ſi mul cum aliis venit ad domum ſuam, 


et ibi did ſuch a treſpaſs, contra pacem naſtram. Thus the 


attachment purſued the nature of the original writ; and at 
the end was added this clauſe; Ad oftendendum quare non 
Fuit coram, &c. ſicut ſummonitus fuit: or if he had eſſoined 
himſelf to a particular day, then, ad o/tendendum quare non 
ſervavit diem ſibi datum per efſoniatorem ſuum, &c. to 
which he was to anſwer before he anſwered to the principal 


Brat. 439. 
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CHAP. vil. point 3 and if he could not excuſe Miel, he was to be 
T—_— in miſericordia for his default. | 
* Ix he did not appear after this firſt 8 then, 
upon the plaintiff offering himſelf, he was to be attached 
by better pledges, to anſwer on another day: this was call- 
ed aforciamentum plegiorum, and was in the nature of diſtreſs 
for ſervice, where, if the party appeared not at the firſt 
diſtreſs, more cattle were taken pro aforciamento diſtrictionisa. 
The entry on this occaſion was, A. obtulit ſe guarto die ver- 
| ſus B. de placito, Sc. as before; et B. non venit, et alias 
' 1 feat defaltam poſiguam fuit ſummonitus; et ita quid attachi- 
atus tunc fuit per C. et D. Judicium, Ponatur per meli- 
ores plegios quad fit, Ic. upon which there iſſued a ſecond 
| attachment, in which was likewiſe contained a ſummons 
againſt the former pledges, to ſhew-cauſe why they did not 
produce the defendant, as they had engaged to do. If 
neither the defendant nor pledges appeared to this writ, all _ 
the pledges were in miſericordia and not the defendant ; but 
then all the defaults fell upon the defendant, as if he had 
found no pledges at all; and a writ iſſued, guad fit ad au- 
| | diendum judicium ſuum de pluribus defaltis ; and from that 
0 day all aforcement of pledges ceaſed. If the defendant ap- 
| Z | | peared to the ſecond attachment, then only the firſt (and 
RE not the ſecond) pledges were to be amerced, unleſs they 
| ſhewed cauſe why they did not produce him at the firſt at- 
tachment. However, though the defendant was not to be 
amerced, but ſummoned to hear judgment on his defaults, 
yet Bracton thinks it was otherwiſe in regard to a plaintiff 
Who had found pledges de proſequends, and did not profe- 
| cute his ſuit; for, according to him, they were all to be 
\ amerced, aszvell the principal as the pledges. N 
5 Ir, at the firſt day of ſummons and attachment, neither 
defendant nor plaintiff appeared, the plaintiff did not, how- 
ever, loſe his writ, When the defendant had been attach- 
ed my * pledges, and did not come to his day, nor 


85 Bras. 439 | 
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within the fourth day, and the plaintiff did ©, the entry was 
thus: A. obtulit ſe quarto die verſus B. et B. non venit, Sc. 
et plures fecit defaltas, ita quid primi attachiatus fuit per C. 
et D. et ſecundò per E. et F. et ideò omnes plegii in miſericordid; 

and then the proceſs above alluded to iſſued againſt the de- 
fendant, commanding the ſheriff, quod habeas coram, c. 

corpus B. ad reſpondendum A. de placito, &c. ad audiendum 
Judicium ſuum de pluribus defaltis, &c. It he came at the 


day and could not fave his defaults, he was to be amerced for 


them, and then to anſwer to the action. If he did not ap- 
| pear, but concealed himſelf, or, as they called it, latitaverit, 
ſo that the ſheriff returned, he was not to be found in his 
 bailiwick ; then the entry was thus: A. obtulit ſe quarto die 
_ verſus B. de placito, as before; et B. non venit, et plures 


Jecit defaltas, ita quid praceptum fruit vicecomiti, quid ha- 


beret corpus ejus ; et vicecomes mandavit, quod non fuit in- 
ventus in balliva ſud, et ide vicecomes diſtringat eum per 
omnes terras et catalla, guid fit ad, Sc. upon which there 


iſſued a writ of d:/?ringas againft his lands and chattels. 


If he did not appear to this writ, his default was puniſhed 
by another writ of diftringas, commanding the ſheriff to 
diſtrain his lands and goods, et quad fit ſecurus habendi 
corpus ejus at another day. If he ſtil made default, the 


next diſtringas was, ita quid nec ipſe, nec aliquis pro eo, 


nec per ipſum manum apponat in terris, tenementis, bladis, 
nec in aliis catallis. If he ſtill made default, the next 
di/iringas, if it could be ſo called, was, guod capiat omnes 


terras et omnia catalla in manum domini regis, et capta 


in manum domini regis detineat, quouſque dominus rex aliud 
inde  praceperit, et quod de exitibus reſpondeat domino reg1 : 

and beyond this there was no further proceſs per terras 
et catalla; they being both taken into the king's hands by 


the ſheriff, who was to anſwer for the profits to the crown. 
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War ſtep was to be | taken by the plaintiff who Fad : 


ſuffered all theſe delays ? for it was hard that, after all, he 


ſhould loſe the effect of his ſuit. Bracton thinks that 


in this, there was a difference between actions upon a 
contract for a ſum of money, and for a treſpaſs. 
former, he thought it would be right to adjudge to the 


In the 


plaintiff a ſeiſin of the chattels to the amount of his demand; 
and to give him a day, and ſummon the defendant ; when, 
if he appeared, the chattels ſhould be teſtored, upon his 


anſwering to the aQion : if he did not appear, he ſhould 
not be heard upon the matter, but the plaintiff ſhould be- 
come lawful owner thereof. 


But if it was an action of 
trefpaſs i, then he thought, the juſtices ſhould eſtimate the 
damage ſuſtained ; and the rents and chattels of the fugitive 
being valued, a portion ſhould be taken into the king's | 
hands to the amount of the mags as a pony on the 


defendant. 


SHOULD the kenden however; not be fond. nor have 


any land or goods, he did not wholly eſcape the reſentment 3 
of offended juſtice ; for whether it was an action for money; 


or a treſpaſs, the defendant was to be demanded from county 
to county; at the ſuit of the plaintiff; till he was outlawed. 


Perſons fo outlawed were not, upon their return, or being 


taken, to loſe life or limb, as thoſe outlawed for crimes ; 
but were condemned to e impriſonment, or to ab- 
jure the realm. 

Ir ſometimes kippened that the ſheriff did not execute 


| the attachment, nor return the writ ; and then, upon the 5 
plaintiff offering himſelf, the entry was thus: A. obtulit fe - 
guarto die verſus B. de placito, &c. et B. non vent, et pre- 


ceptum fuit vicecomiti, quid attachiaret eum, quod get ad. 
talem diem, et iffe vicecomes inde nibil fecit, nec breve quod 
ei inde venit, miſit; et ided preceptum eft vicecomiti, 


ficut alids, quad attachiaret eum, quad fit ad, &c. et 


Bract. 44. b. | 5 
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guid ipſe vicecomes fit ibi auditurus judicium ſuum de hoc 
uod prædictum, Qc. non attachiavit, nec breve quod ei inde 
venit, miſit, ſicut ei preceptum fuit, Upon this there 
iſſued an alas attachment: Precipimus tibt, A cut ALIAS 


tibi præceperimus, c. 3. If the ſheriff did nothing upon 
this writ, nor ſhewed any ſufficient excuſe, he was amer- 
ced for his contempt, and was commanded a third time to 
attach the party : Pracipunys tibi, ficut SAPIUS præcepe- 
rimus, Sc. | 

SOMETIMES the ſheriff ſent an excuſe "OE not executing 
the writ, He would ſometimes return, that the writ came 


too late to be executed; that the party was not to be found 
in his bailiwick ; that he was wandering from county ta 


county, and had no certain reſidence ; that he had no lands 


or chattels by which he might be diftrained ; and many other 
_ excuſes might be feigned. Again, ſhould the ſheriff err 
in the fort of attachment; as when he was to take pledges 


ſhould he make a diſtreſs ; or, inſtead of taking the per- 


ſon, ſhould he admit to bail ; in all ſuch caſes it was uſual 


to make an entry of the return, and to ſpecify it in the 


writ that iſſued in conſequence thereof: as for inſtance, 


et B. non venit, et vicecomes mandavit, gued non attachiavit 


eum, quia recepit breve tam tarde quod praceptum domini re- 
gis exequi non potuit : and if it was proved that he received 
the writ in good time, or in the county court, and might 
have executed it, the record went on, Et teſtatum eft, quod 
Hud recepit ſatis tlempeſtivꝰ (or, in comitatu ubi attachian- 
Aus præſens fuit), et ided præcipiatur gudd, Sc. Upon 
this a writ iſſued, commanding him to attach the party * 


and appear himſelf to anſwer for his default; and if he 
failed in either, he was in miſericordid. A ſheriff was 


| ſometimes excuſable for not executing proceſs by reaſon of 
ſome liberty which he could not enter, becauſe the lord 
thereof had the retorng brevium therein. In ſuch caſe, the 


b Bradt, 44. v Ibid, 46 t. b. 
ſheriff 
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CHAP. VII. ſheriff was to command the bailiff of the liberty to execute 
it; and if he did not do it, the ſheriff was excuſable before 
| the juſtices, by making a return, quod præceptum eft ballivo. 
| When the bailiff thus failed in doing his duty, the ſheriff 
1 5 was then commanded not to omit doing it by reaſon of that 5 
liberty; under which ſpecial warrant the ſheriff had an au- 
thority that did not generally belong to him. The entry 
upon the record was, Et vicecomes mandavit, quod præcepit 
ballivis libertatis, et ipſi nthil inde fecerunt, et ideò præceptum 
Fuit vicecomiti, quod NON OMITTAT PRO TER LIBERTA- | 
TEM gun, &c, and there iſſued a writ quad non omittas, 
containing an attachment, diſtringas, habeas corpus, or 
whatever the neceſſary proceſs might be, by which alſo 
the bailiff of the liberty was mne to ſhew cauſe for 
his neglect i. 
IF the ſheriff was reſiſted in the execution of this writ . 
by the bailiff or lord of the franchiſe, there iſſued another 
non omittas, with a Clauſe authorizing him to go, with ſome 
ſufficient knights and free men of the county, and take the 
bodies of ſuch as reſiſted them, and keep them in priſon till 
the king's pleaſure was known concerning them: the lord 
0 of the liberty was likewiſe attached to appear and anſwer 
1 1 for the offence; and if he could not deny it, his liberty was _ 
ſeized into the king's hands for ſuch an abuſe of it. 
A $HERIFF might ſay that the perſon was a clerk, and 
claimed the privilege of a clerk not to find pledges, and 
that he had no lay fee by which he could be diſtrained. It 
ſeems from Bracton, that in ſuch caſe they did not proceed 
directly againſt a clerk, particularly in treſpaſſes ; but the 
| 4 courſe was to reſort to the archbiſhop, biſhop, or other in 
5 | whole dioceſe the perſon to be attached. reſided, or had an 
| _ eccleſiaſtical was and require him, ud faciat, &c. 
clericum venire *, If the biſhop neglected to obey this writ, 
he Was ſummoned to ler: for his default; 3 to w_ if 


HENRY III. 


— 


— ——— — 1 = 
rr 
* ii! ²˙¹ 1m ⁰· — . IIS EG” A CD 


— _— — — 


— — 


— - 


——— wage — 2 — 
2 .. ͤ ³ 0 en 
- 
” * 


"PRE r= 


— Ä ů ͤ — — Bu 
— em MR ITO 


| 
| | : ' Brac, 443, <+ Ibid, 442. b. 


* 


ENGLISH LAW. 


not appear, the biſhop might bring or ſend an excuſe, why 
he had not the clerk according to the requiſition of the writ : 


he might ſay, that he had no benefice in his dioceſe by 


which he could be diſtrained; or if he had a benefice, 
he might ſay, that he was a ſtudent at Paris beyond the ſea, 
that he did his utmoſt in ſequeſtering him by his prebend 
and other benefices, and could do no more in the way of 


compulſion. | 'This would be a complete juſtification for the 
| biſhop, and all proceſs would ceaſe till the clerk returned, 
and could be taken; and then, if the biſhop omitted, the 


ſheriff might proceed as above mentioned ”. 
I was faid before, that in ſome perſonal actions the 


ſolennitas attachiamentorum was not to be obſerved, and 


this was in ſeveral caſes of privilege ; as, in addition to thoſe 
that have been already mentioned, where the plaintiff was a 


cruſader or a merchant, whoſe affairs demanded diſpatch ; 


where there was ſome urgent neceſſity; as in aſſiſes of dar- 
rein preſentment, quare impedit, and non permittit, leſt the 


plaintiff ſhould incur the lapſe of ſix months; where the 


ſubject in conteſt was a periſhable article, as ripe fruit ; 


or, in an action of treſpaſs, where the injury was atrocious, 
and againſt the king's peace; where regard was to be had 
to the quality of the perſon injured, as the king, queen, or 
their children, brothers, ſiſters, or any of their relations or 
kin; in any of the above caſes, it was uſual, in the firſt inſtance, 

to have a writ to the ſheriff, quod habeat corpus, &c, an 


i Brat, 44. ©, © Ibid, 443-b. 
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he made no appearance, there run againſt him all the ſolen- CHAP. vn. 

nitas attachiamentorum, as in other diſtreſſes, and he was 
immediately diſtrained by his barony!: and if neither the 
biſhop appeared nor the clerk, then they proceeded by 
judgment of the court againſt the clerk, who was arreſted 
and detained till he was demanded by the biſhop. At any 
rate, it was expected, a biſhop, who held a barony of the 
crown, ſhould obey the king's writs ; and if a clerk did 
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1 But this writ againſt the body: inſtead of the = 
clauſe ad audiendum judicium de Pluribus defaltis (which + 
would have been abſurd), had one, containing the cauſe 


| wherefore the formality of attachment was diſpenſed with ; 
as, Præcipimus tibi, qudd, omni occaſione & dilatione poſipe- 


fita, propter privilegium mercatorum, quorum placitum in- 
 ftantiam deſiderat, habeas, Sc. and ſo in other caſes. But, 
notwithſtanding this intention to avoid delays, the defend- 
ant might have an eſſoin de malo veniendi, before he ap- 
peared en. In capital caſes, there was no attachment but 


that per corpus; and any one, with of without a precept, 


might arreſt ſuch an offender ©. | 
Ix mixt actions, as thoſe for dividing a common, de pro- 
parte ſororum, of partition, and the like, the uſual proceſs 
Was, diſtreſs real, and not diſtreſs perſonal.. . 

T Hus far Bracton ſpeaks of the commencement of mixed 


and perſonal actions; but, notwithſtanding the full manner 


in which he has treated the whole proceedings in real ac- 


tions, he leaves theſe without any further diſcuſſion P. The 


ſmall proportion that perſonal property bore to real, in theſe þ 
days, might be a reaſon why the remedies provided for the {: 


2 of it, ſhould have undergone very little conſidera- 


Conſiſtently with the inferior light in which perſonal 
3 was held, it is probable, that the nature of perſonal 


actions had not been much refined upon; we ſhall ſee, in 


the following part of this Hiſtory, how they gradually grew 


Into notice, and at length became equally important with 


real actions. It is to be lamented that our author paſſes 


_ over with the ſame ſilence the redreſs to be obtained by a 


writ of error; the practice of which muſt be * from 
authorities of a later period. b — 


Brad. 444 f Ibid. 444. b » Vid, aut, 459. 
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